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Executive Summary
Kenya is adjusting to the reality of hosting upstream petroleum operations, which are specialised and
technically complex. While the sector presents important opportunities for economic development,
substantial health, safety and environmental (HSE) risks are bound to arise in all the phases.
Recognising and controlling such risks is critical to preventing fatalities and damage to the
environment. Thus, a strong HSE regulatory regime, aligned with prevailing international standards
and best industry practice, is necessary to protect lives and the natural environment.

HSE Regulatory Context in Kenya
Following the discovery of commercially viable oil deposits in 2012, the country embarked on putting
in place the necessary regulatory frameworks to align the industry with the prevailing industry
demands (including in relation to HSE) as well as international best practice. This led to the enactment
of the Petroleum Act 2019 and the Energy Act 2019. Part VIII of the Petroleum Act contains expansive
provisions on HSE, covering environmental compliance, waste management, venting and flaring of oil
and natural gas, reporting of accidents and incidents, safety precautions, emergency preparedness
measures, safety zones, and liability of the contractor for damage due to pollution. The Act lays down
specific requirements and a framework for standards to be met by operators. The Government is in
the process of making regulations to give effect to the Act, including regulations providing for HSE
standards associated with the handling, storage and use of petroleum; and measures relating to safety,
environmental protection and the management, production, transportation, storage, treatment and
disposal of waste, pollution and accidents. These aspects are partly captured under the Draft
Occupational Safety and Health (Oil and Gas) Regulations 2021.
HSE regulation is also entrenched in a number of sector-wide laws and regulations, key among them
being the Occupational Safety and Health Act 2007, and Environmental Management and
Coordination Act 1999 (as amended) and attendant regulations. Other pertinent laws include the Work
Injury Benefits Act, 2007, Health Act 2017, Public Health Act 2012, Water Act 2016, County
Government Act 2012, Employment Act 2007, Climate Change Act 2016, and Explosives Act 2017.
HSE regulation is enabled through diverse actors, such as regulatory authorities, state-owned
corporations (such as the National Oil Corporation of Kenya and Kenya Pipeline Company Ltd), and
private companies (local and international oil companies (IOCs)). The major regulatory authorities
are outlined below. The main regulator for the petroleum sector is the Energy and Petroleum
Regulatory Authority (EPRA), established under the Energy Act 2019. EPRA’s functions in relation to
HSE regulation under this Act include, inter alia: formulating, enforcing and reviewing HSE and
quality standards for the upstream petroleum sector; inspecting and testing any machinery or
equipment used in upstream petroleum operations.
Occupational safety and health aspects fall within the mandate of the Directorate of Occupational
Safety and Health Services (DOSHS). The National Environment Management Authority (NEMA) is
the lead agency in the regulation of environmental aspects in the sector. Other key regulators include
the Kenya Maritime Authority, the Kenya Bureau of Standards (KEBS), the National Disaster
Management Unit (NDMU) and the National Disaster Operation Centre (NDOC). A Petroleum Safety
and Health Committee has also been proposed under the Draft OHS (Oil and Gas) Regulations, in
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addition to the disaster preparedness, prevention and management unit that will be established within
the Ministry of Petroleum and Mining pursuant to the Petroleum Act 2019.
The findings of this project reveal existence of some working arrangement among these institutions,
although there still exists some gaps as outlined below.

Emerging Issues for Policy Action
Regulatory gaps
◻ Despite taking a holistic approach (comprising prescriptive, duty-based and managementbased requirements), Kenya’s HSE regulatory regime is highly prescriptive, requiring the
regulator to play the lead role in ensuring compliance (through regular inspections and
monitoring).
◻ The regime largely focuses on OSH aspects and less on technical and operational safety issues
pertinent in the petroleum industry.
◻ Development of petroleum specific OSH regulations and upstream standards, has generally
been slow.
◻ Regulations for major hazard installations under section 127(2)(b) of the Occupational Safety
and Health Act 2007, are not in place.
◻ Compared to performance-based regulation used in Norway, Kenya’s highly prescriptive
requirements are rigid and do not effectively accommodate change in technology.
Institutional set up challenges
◻ Enforcement of HSE regime is done by a number of institutions, some with overlapping
mandates.
◻ The proposed Petroleum Occupational Safety and Health Advisory Committee and the
Disaster Preparedness, Prevention and Management Unit, may aggravate existing overlaps
and bureaucracies.
◻ There is currently no semi-autonomous government agency for H&S like NEMA and KMA.
DOSHS is a department within the Ministry of Labour, which affects its resourcing, staffing,
turnaround in authorizations and approvals due to a lengthy bureaucratic process.
◻ A tripartite model is envisaged under the Occupational Safety and Health Act 2007, but with
minimal participation of key stakeholders in practice.
Institutional capacity & infrastructure gaps
◻ There exist competence gaps among the regulatory agencies, especially DOSHS, EPRA, KEBS
and NEMA, about how the oil and gas industry works, the technical and operational aspects of
exploration and production activities and the HSE and social impacts associated with them.
◻ Inadequate human resource capacity in some of the institutions affects the frequency and
consistency with which they are able to visit and inspect petroleum facilities and operations.
◻ Other institutions, such as NDOC, lack team cohesion and cooperation in monitoring legal
compliance and responding to emergencies.
◻ Lack of critical infrastructure, technology and research capabilities to effectively address
health & safety emergencies arising from petroleum related incidents.
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EIA Deficiencies
◻ Emerging jurisprudence indicates glaring inadequacies in the EIA process in the petroleum
sector attributed to existing capacity gaps, copy-and-paste trend among the EIA experts,
inadequate public participation and non-inclusion or lack of internalisation of all the aspects
in the EIA, including potential health and safety risks.
◻ Despite existence of a working arrangement particularly between NEMA, EPRA and DOSHS,
there have been concerns around delays in the EIA approval process.
◻ With the current requirement for project proponents to procure EIA experts and meet the costs
of undertaking the EIAs, there is no guarantee that the EIA process will internalise all the
aspects and will not be tilted in favour of the project proponent.

Key Recommendations
Based on the foregoing findings, the study proposes the following suggestions to various industry
players for strengthening the current regulatory framework.

Government
◻ The success of the existing interagency coordination among the lead agencies, require clarity
of mandates to address existing overlaps.
◻ Establishing a single, well structured, resourced and semi-autonomous H&S institution for
the petroleum sector. DOSHS may be granted the status of NEMA to enable establishment of
a petroleum-specific safety institution under it like the Norwegian Petroleum Safety Authority.
The other option could be restructuring the proposed Petroleum Occupational Safety and
Health Advisory Committee and the Disaster Preparedness, Prevention and Management
Unit, to create a unit that deals with all H&S matters (technical and occupational) in the
petroleum sector.
◻ Establish a public-private sector led Capacity Building Programme tailored to the needs of the
different regulators and one that will build technical and analytical competencies of the
regulators.
◻ Establishment of an integrated HSE referral mechanism to strengthen partnerships between
regulators and other state institutions as well as industry associations involved in HSE and
emergency response. This will also help avoid duplication of efforts and competition while
creating a well-coordinated process.
◻ Strengthen the tripartite approach in HSE regulation by enabling participation of industry
stakeholders, including workers and workers’ organizations, as well as embedding a dialogue
based approach that builds trust.
◻ Enhancing the quality of EIAs by reviewing the EIA regime to identify areas that should be
strengthened and the integration of Environmental Safety and Health Impact Assessments
(ESHIA) in petroleum projects.
◻ Strengthening Self-Regulation: The proposed safety case under the Draft OSH (Oil and Gas)
Regulations 2021 provides an opportunity to strengthen self-regulation and institute a
systematic approach to management of technical and occupational health and safety matters.
Kenya needs to take a long term approach and not a quick fix process that is able to respond
to the HSE issues as the industry grows and advances
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Private Sector
◻ Commitment by the regulated entities to comply with the Safety Case requirements as
envisaged in the Draft OSH (Oil and Gas) Regulations. This will be critical to enhancing H&S
regulation in Kenya.
Civil Society and Development Partners
◻ Continued technical support and collaboration towards development of robust HSE standards;
strengthening both technical and analytical competencies; and supporting seamless
implementation of the HSE requirements.

xii
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Introduction

1.1 Background
The petroleum sector in Kenya has made tremendous advancement in the upstream, midstream and
downstream subsectors. Recent developments and progress in the upstream sector especially, have
drawn much interest both locally and internationally with prospects for investment and job
opportunities. At the same time, substantial health, safety and environmental (HSE) risks are bound
to arise in all the phases of the sector. Some of these include the recent 2021 Kisumu oil tanker
explosion that killed at least 13 people, the 2015 Thange Kenya Pipeline Company oil spill which
contaminated water bodies and soil, the 2009 Molo oil spill ignition that killed at least 133 people, the
2011 Sinai pipeline incident that claimed about 100 lives, Sachangwan tanker fire that killed over 110
people among others.
These risks by nature can be controllable and non-controllable (Khairul Azizan Suda et al, 2015). While
not unique to Kenya, the risks do show the high risk nature of the industry with potential to cause
major accidents or oil spills resulting in loss of life, environmental damage, regulatory fines, civil
liability, loss of license to operate and reputational damage. Recognising and controlling such risks is
critical to preventing fatalities and damage to the environment. Thus, a robust health and safety (H&S)
regulatory regime, with a system of clearly defined obligations and institutional responsibilities, and
where the principle of prevention is accorded the highest priority, is necessary to protect lives and the
natural environment. Experience from jurisdictions, such as Norway and United Kingdom (UK),
emphasises clarity of roles and responsibilities regarding prevention of major accidents to be crucial
for prudent management of H&S risks in the petroleum sector. This includes division of responsibility
between government institutions and corresponding coordination and cooperation agreements and
practices. Lack of clarity and coordination might result in increased probability of major accidents.
In view of this context, the Norwegian Petroleum Safety Authority (PSA) commissioned a project
under Norad’s Oil for Development (OfD) Program to identify areas for strengthening the H&S
regulatory structure in the fast-transitioning petroleum sector in Kenya. The findings generated from
the project form the basis of this Policy Paper.

1.2 Objectives
This Policy Paper collates evidence on specific legal and institutional gaps that hinder efficient and
effective H&S regulation in Kenya’s petroleum sector. The paper provides policy suggestions aimed at
achieving the following key OfD outcomes:
(a) Establishing a robust regulatory framework for prevention of major accidents and
occupational health and safety in the Kenyan petroleum industry; and
(b) Building competencies on key petroleum operations and connected safety management issues.
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1.3 Methodology
In 2020, the PSA, in collaboration with Strathmore University, conducted a pre-project study, as part
of the OfD, with the aim of identifying areas and activities to improve health and safety regulation in
the Kenyan petroleum industry. This initial phase was implemented remotely through desktop
research, in view of the challenges associated with the Covid-19 pandemic. The main objective was to
map the current health and safety regulatory structure and gaps in Kenya to inform the development
of robust health and safety standards in view of the ongoing upstream petroleum activities. This
included the status on relevant work carried out by the Ministry of Petroleum and Mining (MoPM),
Energy and Petroleum Regulatory Authority (EPRA) and other regulators around H&S regulation in
Kenya, including under the Kenya Petroleum Technical Assistance Project (KEPTAP). The study
underlined the importance of a coherent H&S regulatory regime with a system of clearly defined rights,
responsibilities and duties, and where the principle of prevention is accorded the highest priority.
In order to broaden the pre-project findings, Strathmore University embarked on a further study with
the aim of presenting more in-depth analysis of the H&S regulation in the petroleum sector to
influence policy and practice. The study applied a stakeholder engagement approach that involved key
informant interviews with government actors at the national level and other stakeholders with
technical or direct knowledge and experience on H&S regulation. A webinar was held for the MoPM
on 24th June 2021, to highlight preliminary findings and identify critical policy issues to be addressed.
This Webinar featured a status presentation from the MoPM as well as expert presentations from PSA,
Strathmore University, University of Stavanger and the Norwegian Petroleum Directorate. The
outcome of this process forms the fulcrum of this policy paper. Since Kenya’s petroleum sector,
especially the upstream segment, is in its early stages, the policy paper draws on comparative
perspectives on functional regulatory regimes on H&S and use of industry standards.

1.4 Scope and Organisation of the Paper
This Policy Paper mainly focuses on H&S (technical, operational and occupational) regulation in the
Kenyan petroleum sector. The Paper however recognises the need to strengthen the entire HSE
regulatory regime considering the unique nature of HSE issues in the sector and their centrality in the
global discourse on climate change and energy transition. Environmental aspects are explored only in
the context of the prevailing regulatory context as well as environmental impact assessments (EIAs).
The Paper is organised into four thematic sections. Following this introductory section is a review of
the current HSE regulatory context in Kenya, comprising the existing regulatory instruments and
institutions as well as the Kenyan petroleum standards practice. The third section analyses the H&S
regulatory and institutional structure, pointing out key strengths, weaknesses, opportunities and
threats (SWOT) in H&S regulation while also drawing lessons from successful jurisdictions like
Norway to inform key policy considerations. Part 4 of the paper identifies key emerging issues for
Kenya’s H&S policy reform as well as the necessary policy actions to be considered by the government
and other actors to achieve a robust H&S regime for the petroleum sector. Part 5 provides the
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HSE Regulatory Context in Kenya

HSE regulation is one of the critical issues that Kenya sought to address in her efforts to restructure
the existing legal and institutional framework, which was mainly regulated by the Petroleum
(Exploration and Production) Act (Cap 386). Following the Strategic Environmental and Social
Assessment (SESA) of the petroleum sector in 2016, the country has made headway in the
implementation of the SESA recommendations largely under the KEPTAP programme. Key milestones
include, inter alia:
the preliminary training of about 389 staff from different regulators (DOSHS=26, Ministry of
Health (MOH)=73, NEMA=164, NDOC=8, CSOs=40, ERC=65, KEBS=10) on how to regulate,
manage and monitor HSE compliance in the sector (KEPTAP, 2020);
the enactment of new Petroleum Act and Energy Act in March 2019 to align the industry with
the Constitution 2010 and international best practice;
the rolling out of the Petroleum (LNG) Regulations 2019;
completion of onshore and offshore National Contingency Plans; the Draft Occupational Safety
and Health (Oil and Gas) Regulations 2021 for upstream, midstream and downstream
petroleum activities; and the Draft Oil and Gas Operations Audits & Inspections Guidelines,
2021.
the ongoing development of the National Petroleum Policy, National Petroleum Master Plan,
and petroleum regulations and standards (Air Quality and Emission Strategies and Standards,
Waste Management Guidelines, Environmental Monitoring Manual, and Environmental
Inspection and Auditing Guideline);
the ongoing review of environmental regulations & development of environmental inspection
guidelines and monitoring manual for the petroleum sector in Kenya; and
the ongoing review and updating of the Kenyan petroleum standards.

2.1 Current HSE Regulatory Structure in the Petroleum Sector
Kenya’s HSE regulation currently consists of diverse norms that largely borrow from the English legal
system. The norms, established in a hierarchical order, stipulate legally binding and non-binding rules
requiring compliance by companies as well as enforcement by different regulatory authorities. At the
top of the hierarchy is the Constitution as the supreme law, supported by a set of legally binding written
laws and regulations that provide more detailed and specific requirements (including key regulators
and a framework for decision-making). The regulations are supported further by a non-legally binding
framework of guidelines and standards developed or adopted by the regulators. Companies also
develop their own standards and align their workings with widely accepted industry standards.
These norms, together with international HSE standards and industry best practices, constitute a
multi-layered regime that mandates health and safety regulation in the petroleum sector (see Figure
2-1 below).
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Table 2-1: Hierarchy of norms for HSE regulation in the Kenya petroleum sector
Hierarchy of Norms

Legally binding rules

HSE
Regulation
in Kenya

Non-legally binding rules

Categories

Examples
Constitution of Kenya 2010,
Occupational Safety and Health
Act, 2007,
Petroleum Act, 2019
Factories and Other Places of
Work (Fire Risk Reduction)
Rules L.N. 59/2007

Constitution & Acts of Parliament
Subsidiary Regulations (made for the
better carrying into effect of the
provisions of the Acts)
Guidelines & Regulator Standards &
Procedures (developed by regulatory
agencies)

Oil and Gas Operations Audits &
Inspections Guidelines

Company-wide HSE Standards and
Procedures
Industry standards, best practices and
company specification

Constitute companies’ internal
HSE management systems
ISO 45001: 2018 (Occupational
Health and Safety Management
System)

HSE regulation also involves diverse actors, including regulatory authorities, state-owned
corporations (such as the National Oil Corporation of Kenya and Kenya Pipeline Company Ltd),
private companies (local and international oil companies (IOCs)).

2.1.1 HSE Regulatory Instruments
The prevention and control of health and safety risks in the Kenyan petroleum sector is mainly
governed by the Petroleum Act 2019. The Act was enacted to align sector regulation with the
Constitution 2010, Article 69(1) of which requires the State to “ensure sustainable exploitation,
utilization, management and conservation of the environment and natural resources, and ensure the
equitable sharing of the accruing benefits,” and to “utilize the environment and natural resources for
the benefit of the people of Kenya.
The Petroleum Act addresses the regulation of midstream and downstream petroleum operations
previously covered in the repealed Energy Act, 2006. The establishment, composition, functions and
powers of the Energy Petroleum Regulatory Authority (EPRA), are contained in the Energy Act 2019.
Health and safety is also governed by sector-wide regulations promulgated under different laws. Key
among these laws is the OSHA 2007, which provides for the prevention and control of workplace risks.
Other cross-cutting laws include the Work Injury Benefits Act 2007, Health Act 2017, Public Health
Act 2012, Water Act 2016, County Government Act 2012, Employment Act 2007, Climate Change Act
2016, and Explosives Act 2017.
Table 2-2. Key legislative and regulatory provisions
Legislation

Provisions relevant to health and safety regulation

Petroleum Act, 2019

Part VIII of this Act lays down specific HSE requirements and a framework for
standards to be met by upstream operators. It covers environmental compliance,
waste management, venting and flaring of oil and natural gas, reporting of
accidents and incidents, safety precautions, emergency preparedness measures,
safety zones, and liability of the contractor for damage due to pollution. The Act
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also includes HSE requirements to be met by midstream and downstream
operators; as well as clean-up and response preparedness responsibilities for
such operators. Operators are required to report any accidents and incidents, in
writing, to EPRA within 48 hours.
The MoPM has rolled out the Petroleum (Liquefied Petroleum Gas) Regulations,
2019 and is in the process of making other regulations to give effect to the Act.
Some of the regulations currently in draft form include:
o
o
o
o
o

Petroleum (Business Licensing and Facility Construction Permit) Regulations, 2020
Petroleum (Operation of Common User Petroleum Facilities) Regulations, 2020
Petroleum (Licensing of Petroleum Road Transportation Business, Road Tankers
and Drivers) Regulations, 2020
Petroleum (Lubricants Facility Construction and Business Licensing) Regulations,
2020
Petroleum (Retail Station Construction and Licensing) Regulations, 2020.

Occupational Safety
and Health Act, 2007
(OSHA 2007)

The OSHA 2007 provides for general terms and conditions as regards the safety,
health and welfare of all persons lawfully present at workplaces. The Act is
grounded on the common law concept of the “duty of care”, specifically under
section 6 which imposes a general duty on occupiers (including petroleum
operators) to ensure safety, health and welfare of all persons at workplace, to
provide and maintain the workplace safety and health requirements in a
participative manner as well as in coordination with the regulating bodies. This
duty also includes carrying out safety and health risk assessments and, on the
basis of these results, adopting preventive and protective measures to ensure
that all chemicals, machinery, equipment, tools and processes are safe and
without risk to health. The Act provides for fire risk reduction rules that are also
amplified by the Factories and Other Places of Work (Fire Risk Reduction) Rules,
2007.1

Environmental
Management and
Coordination Act,
1999 (EMCA)

EMCA is the principal Act governing environmental management in Kenya. Its
implementing agency is the National Environmental Management Authority
(NEMA). Section 93 of the EMCA prohibits the discharge of hazardous
substances, chemicals and materials or oil into the environment; and highlights
basic guidelines on the spiller’s liability.
Petroleum operations are listed under the EMCA as high risk projects that
require Environmental Impact Assessment (EIA) and Audit. The rules relative
to the content and procedures of EIA, environmental audit and monitoring are
stipulated under the Environmental Management and Coordination (Impact
Assessment and Audit) Regulations 2003, Environmental Management and
Coordination (Impact Assessment and Audit) Regulations (Amendment), 2016,
and Environmental Management and Coordination (Impact Assessment and
Audit) Regulations (Amendment) 2019.

Other applicable rules made under the OSHA 2007 include: Factories and Other Places of Work (Noise Prevention
and Control) Rules 2005; Factories and Other Places or Work (Hazardous Substances) Rules 2007; Factories and Other
Places of Work (Safety and Health Committees) Rules L.N. 31/2004; and Factories and Other Places of Work (Medical
Examination) Rules, G.N. 958/1951.
1
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Any EIA report submitted to NEMA for approval, must incorporate measures to
prevent health hazards and to ensure security in the working environment for
the employees and for the management of emergencies. An audit report
compiled under these Regulations must include the existing internal control
mechanisms to ensure workers’ health and safety, including applicable
regulatory frameworks.
Work Injury Benefits
Act, 2007 (WIBA)

The WIBA provides for the obligations to insure employees; and the right to
compensation if the employee suffers any form of injury. It outlines a
comprehensive step by step detail to employers on how an accident at the work
place should be reported. The Act also contains provisions on the procedure for
notifying the authority of an incident at workplace.

Draft Frameworks
Draft Occupational
Safety and Health
(Oil and Gas)
Regulations 2021

The Draft OSH (Oil and Gas) Regulations are based on section 127 of the OSHA
2007. The Regulations provide for general OSH requirements for oil and gas
occupiers as well as specific requirements for occupiers involved in upstream,
midstream and downstream petroleum operations. The Regulations establish
the Petroleum Occupational Safety and Health Advisory Committee which shall
advice DOSHS on occupational, safety and health matters in petroleum
operations; and review safety cases and make recommendations to DOSHS on
the suitability and appropriateness of the safety cases.

Draft Oil and Gas
Operations Audits &
Inspections
Guidelines, 2021

Developed by DOSHS to guide OSH auditors to effectively assess compliance
with the OSH (Oil and Gas) Regulations. The Guidelines establish how the
companies can fulfil safety case requirements; implement and maintain relevant
safety cases; demonstrate adequate risk management on their premises;
implement an adequate OSH management system; prepare adequate response
measures should an emergency occur; and fulfil any sector specific requirements
that may apply to certain activities within the petroleum value chain and along
segments (i.e. downstream, midstream, and upstream segments).

Disaster Risk
Management Bill,
2021

This Senate Bill seeks to establish the National Disaster Risk Management
Authority and County Disaster Risk Management Committees; to provide a legal
framework for the coordination of disaster risk management activities and for
connected purposes. The Authority will replace the National Disaster Operations
Centre (NDOC) and the National Disaster Management Unit (NDMU) as a single
institution with adequate funding and clear functioning. Its functions include,
among others:
(a) adopting a coordinated inter-agency and inter-ministerial approach in
disaster prevention, preparedness, mitigation, response and recovery
activities;
(b) serving as the central national agency in the implementation of disaster
risk management activities;
(c) promoting linkages with key ministries, community service
organisations, international organizations, county, sub- county and
community-based disaster risk management entities;
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(d) leading and coordinating routine hazard identification and vulnerability
and risk assessments in all sectors (including petroleum);
(e) establishing effective people-centred early warning systems at national
and in collaboration with the relevant county committees, at county
levels and disseminating risk and early warning information in a timely
manner;
(f) developing and guiding the implementation of structural and nonstructural mitigation measures in all sectors;
(g) leading and coordinating mainstreaming of disaster risk management
in national government strategies, policies and plans; and
(h) strengthening disaster risk management institutional capacity for
national and county governments.
The Bill establishes the Disaster Risk Management Fund to provide funds to be
used for disaster prevention, preparedness, mitigation, response and recovery
measures.

2.1.2 Institutional Set Up and Roles in Driving HSE Compliance
HSE regulation in the petroleum sector is enabled by diverse institutions. The existing institutional
arrangement presents a number of strengths and challenges worthy of consideration when responding
to accidents and other OSH issues in the petroleum sector in Kenya.
Table 2-3. Current Institutional framework for HSE regulation in Kenya
Ministry

Ministry
of Energy
& MoPM

Ministry
of Labour

Ministry of
Environment
and Forest

Ministry of
Health

Ministry of
Transport,
Infrastructure,
Housing and
Urban
Development

Ministry of
Interior and
Coordination
of National
Government

Ministry of
Industry,
Trade and
Cooperatives

Agency

EPRA

DOSHS &
NACOSH

NEMA

Health
Emergencies
and Disaster
Management

Kenya
Maritime
Authority

NDMU &
NDOC

Kenya Bureau
of Standards
(KEBS)

Mandate

Industry
(and HSE)

HSE Regulation/Management

Standardisati
on

(a) Ministry of Petroleum and Mining
The Executive Order No. 1 of 2020 outlines the key functions of the MoPM, such as development of
policies relating to petroleum exploration, petroleum products import, export and marketing,
licensing and quality control of petroleum products. This Order compliments the Petroleum Act, 2019
provisions, which requires the Cabinet Secretary (CS) in charge of petroleum to make regulations
promulgating the Act, including those relating to HSE. The ministry has made good progress in the
development of policies in collaboration with other state agencies with mandate on specific aspects.
Some of the policies and regulations under development include the National Petroleum Policy 2018,
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Upstream Petroleum Regulations, Draft OSH (Oil and Gas) Regulations 2021, Environmental
Regulations and Guidelines. These policies and regulations are to help the regulatory agencies like
DOSH, NEMA and EPRA to carry out their enforcement mandate especially on upstream operations
effectively.
H&S remain an integral part of the MoPM’s mandate. For instance, section 69 of the petroleum Act
mandates the CS to establish a disaster preparedness, prevention and management unit within the
Ministry to coordinate response to accidents, disasters and other emergencies that may occur within
upstream petroleum operations. This unit is expected to collaborate with the National Disaster
Operations Centre (NDOC), County Governments and other relevant institutions to ensure a timely
response and emergency preparedness resource sharing. However, the unit has not been established.
A contributing factor could be the existence of NDOC which acts as the focal point for coordinating
response to emergencies and disasters in Kenya. Equally, the upstream operations in Kenya are still at
the nascent stages and therefore yet to show the need for creation of such a unit.
Beyond the establishment of the unit, the Act mandates the CS to formulate and periodically update a
risk assessment of upstream petroleum operations and implement appropriate risk mitigation as well
as establish or extend safety zones. Enforcement of H&S in Kenya remains a multi-agency process
which requires the ministry to work with other agencies like DOSHS, EPRA, NEMA, KMA, and KEBS
on specific aspects.
(b) Energy and Petroleum Regulatory Authority (EPRA)
EPRA is established under the Energy Act 2019 as the successor to the ERC but with an expanded
mandate of regulating upstream petroleum operations and coal. Its functions as stipulated in section
10 of the Energy Act 2019, and in relation to HSE, include inter alia, to: promote capacity building in
upstream petroleum operations; inspect and test upstream petroleum machinery or equipment;
formulate, enforce and review HSE and quality standards for the upstream petroleum sector; develop
guidelines; and take such action as is necessary to enforce the requirements in a petroleum agreement
or any regulations and to protect the environment, the health and safety of workers and the public.
EPRA also has mandate, under section 214(2) of the Energy Act 2019, to investigate accidents and
incidents.
EPRA also executes HSE assessment of proposed projects, to prevent accidents, such as rupture of
pipelines, truck accidents, LPG fires and cylinder explosion. It also monitors HSE compliance, for
instance by checking the pollution levels at petroleum depots, petroleum stations, LPG plants and
comparing against set standards and guidelines. To achieve its mandate, EPRA is expected to play a
key role in the development of regulations envisioned under the Petroleum Act 2019.
However, with the expanded mandate under the Energy Act 2019, there is need for continuous capacity
building to enhance EPRA’s enforcement capacity and technical capability to effectively regulate
upstream petroleum operations, a sector far more complex than midstream and downstream
operations. In addition, EPRA is required to work closely with other government agencies responsible
for HSE matters in the sector, namely DOSHS, NEMA and KMA. However, EPRA’s mandate in
relation to HSE regulation seem to conflict with the roles that primarily belong to NEMA and DOSHS
(Ministry of Energy and Petroleum, 2016, 2016). EPRA, for instance undertakes inspections
independently focusing on compliance with NEMA licensing regime and NEMA also undertakes
compliance checks in the same facilities (Ministry of Energy and Petroleum, 2016). This has not been
addressed in the new laws, although a multi-agency collaboration approach in relation to HSE
regulation is entrenched therein.
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(c) Directorate of Occupational Safety and Health Services (DOSHS)
DOSHS has three pronged mandate as stipulated in the executive order No.1 of 2018 and revised in
the executive Order No. 1 of 2020. These mandate includes ensuring the safety and health of all
employed persons in all workplaces in the country, managing and leading the Work Injury
Compensation Policy for all workers except the military, and promotion of occupational health and
safety at work. DOSHS is established under OSHA 2007 and its mandate is broad to include the
petroleum sector. Notably, the directorate is the lead in implementing the National Policy on
Occupational Safety and Health.
In the petroleum sector, it has played the lead role in the development of the Draft OSH (Oil and Gas)
Regulations 2021. The directorate requires that petroleum operators carry out a self-assessment before
establishment of any petroleum facilities or sites. This assessment seeks to establish whether they have
an occupational safety and health policy which is fundamental in managing OSH risks at the
workplace. DOSHS also carries out document, system and medical audits of upstream petroleum
operations. This includes whether upstream operators have the structure to implement the health and
safety management system. Every workplace in the upstream petroleum sector is required to conduct
safety and health audits annually to identify all the areas of weakness and those that require
improvement in the safety and health management system. DOSHS’ audits in this regard seek to
establish whether the workplaces have undergone safety and health audits. DOSHs also conducts
annual air quality monitoring, to ensure that all workers in petroleum facility workplaces have access
to clean and safe air. Importantly, the operators must adhere to section 6(3) of the OSHA 2007 to
conduct occupational safety and health risk assessments and submit a detailed report to DOSHS.
The proposed OSH (Oil and Gas) Regulations give DOSHS an important function as the secretariat to
the Petroleum Occupational Safety and Health Advisory Committee which is a multi-agency body
comprised of DOSHS (as the secretariat), the minister responsible for petroleum, the minister
responsible for health, EPRA, NEMA, Kenya Maritime Authority (KMA), Kenya Port Authority,
NDOC, the Office of the Attorney General and a representative from the Council of Governors.
Apart from this committee, DOSHS has working arrangements with other state agencies like EPRA
and NEMA. For instance, EPRA cannot license a facility without a certificate of registration of a
workplace from DOSHS. While this is the case, the Petroleum Act tends to create a duplicity of
mandate by requiring that EPRA comes up with health and safety standards for petroleum related
operations.
(d) National Council for Occupational Safety and Health (NACOSH)
This Council plays an advisory role in the formulation of national OSH policy framework, legislative
proposals (to give effect to ILO Conventions and relevant international instruments), strategic means
of promoting OSH best practices, reviewing the OSH Act 2007 and attendant regulations, standards
and industry codes of practice; and statistical analysis of work related deaths and injuries. It may
establish committees in respect of different industries to perform its functions in relation to industry
codes of practice. The Council takes a tripartite approach through its membership which draws from
a number of organisations, including Ministries, state agencies, employer and worker organisations,
among others.
(e) National Environment Management Authority (NEMA)
NEMA is established under the EMCA 1999 (amended 2015) as the principal government institution
charged with the implementation of all policies relating to the environment, and to exercise general
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supervision and coordination over all matters relating to the environment. In consultation with the
lead agencies, NEMA is empowered to develop regulations, prescribe measures and standards and,
issue guidelines for the management and conservation of natural resources and the environment.
NEMA’s mandate is broad covering all sectors. For the petroleum sector, NEMA remains the lead
agency dealing with environmental advisory (policy gaps and needs), regulatory needs, monitoring
and enforcement as well any best practices that would support sustainable development or growth of
the petroleum sector. NEMA is also the designated national authority for certain Multilateral
Environmental Agreements. Its statutory mandate does not expressly include health and safety
aspects, but it has been designated as the “competent oil spill authority” and the lead agency for the
activation and implementation of the Onshore-NCP (MoPM, 2020a). This responsibility includes
leading the strategic technical planning and management of a spill of national significance and
collaborating with other agencies and stakeholders as necessary, including the risk-maker.
While NEMA’s role is primarily environmental, this mandate is closely intertwined with safety and
health. This therefore has seen NEMA work closely with DOSHS and EPRA to ensure that safety and
health matters are addressed especially through EIAs and audits. NEMA has put in place a number of
regulations which are key in regulating petroleum value chain activities. For instance, NEMA conducts
water quality audits as well as other audits for the downstream and midstream as stipulated under the
Water Quality Regulations 2006 and Environmental (Impact Assessment and Audit) Regulations,
2003. The water quality regulations prohibit discharge of effluent into the environment contrary to
the established standards. These regulations set standards for any release of waste water from facilities
like the petrol stations, and car servicing stations into the environment.
For the midstream, NEMA conducts audits as stipulated in the Environmental (Impact Assessment
and Audit) Regulations, 2003. A case in point is the audit of the midstream operations/facilities
managed by the Kenya Pipeline Company Ltd to assess compliance of the facilities with the water
quality regulations.
NEMA also has in place the Air Quality Regulations 2014. These regulations provide for prevention,
control and abatement of air pollution to ensure clean and healthy ambient air. They provide for the
establishment of emission standards for various sources such as mobile sources (e.g. motor vehicles)
and stationary sources (e.g. industries) as outlined in the EMCA 1999. Importantly NEMA has set
emission limits for various areas and facilities (controlled and non-controlled facilities) which include
petroleum facilities. It also has the Waste Management Regulations, 2006 which also apply to
upstream operations in terms of handling waste from exploration and drilling activities.
NEMA sits in the National Upstream Petroleum Advisory Committee (NUPRAC) which engages
directly with the IOCs as early as they show interest to invest in the country. It currently plays a central
role in the development of key regulations and guidelines for the petroleum sector as envisaged in the
Petroleum Act 2019. In particular, NEMA spearheaded the SESA of the Petroleum Sector in 2016 and
has been actively involved in the implementation of the SESA recommendations touching on its
mandate. It has steered the development of the Oiled Wildlife Response and Preparedness Guidance
Manual 2020 that is intended to assist the risk-maker (“responsible spill party (RP)”), oiled wildlife
lead response agency, Kenya Wildlife Services (KWS), and other stakeholders during response
operations and in their wildlife, response plans development (MoPM, 2020b). NEMA has also
developed Technical Guidelines on the Management of Used Oil and Oil Sludge in Kenya, 2016, to
assist used oil and oil sludge handlers meet their requirements under the Water Quality Regulations
of 2006, Environmental Management and Coordination (Waste Management) Regulations, 2006 and
OSHA 2007 (NEMA, 2016). It has been the lead agency in the KEPTAP project on the Review of
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Environmental Regulations & Development of Environmental Inspection & Monitoring Manual for
the Petroleum Sector in Kenya.
NEMA has built its technical capacity through the KEPTAP project and OfD. This has been key in
monitoring and enforcement of environmental standards in the petroleum operations. NEMA however
needs to keep building its capacity as the upstream petroleum sector grows. The existing legal
framework, particularly the subsidiary legislation, is weak in regulating upstream operations. This
requires amending the existing regulatory frameworks, such as the ongoing efforts on Air Quality
Regulations, to incorporate the upstream in terms of standards and requirements.
(f) Kenya Maritime Authority (KMA)
The KMA is a semi-autonomous agency under the State Department for Maritime and Shipping
Affairs, Ministry of Transport and Infrastructure. It was established vide a Presidential Order in 2004,
to oversee the transfer of responsibilities in shipping matters from the Kenya Ports Authority (KPA)
to an autonomous State Corporation. In 2006, it was legally constituted under the Kenya Maritime
Act, 2006 with its mandate being to “regulate, coordinate and oversee maritime affairs” in the country.
KMA’s functions in relation to HSE in oil and gas include, among others:
(i) overseeing the exploration and exploitation of offshore developments projects in Kenyan
navigable waters;
(ii) developing, coordinating and managing the national oil spill contingency plan for both
coastal and inland waters;
(iii) dealing with matters pertaining to maritime search and rescue and co-ordinating the
activities of the KPA, the Kenya Navy and any other body engaged during search and
rescue operations;
(iv) enforcing safety of shipping, including compliance with construction regulations,
maintenance of safety standards and safety navigation rules; and
(v) conducting regular inspection of ships to ensure maritime safety and prevention of marine
pollution.
In 2009, the Merchant Shipping Act 2009 was enacted, creating a comprehensive and modern legal
regime for merchant shipping in Kenya. The Act provides the basis for addressing maritime safety,
security and training as well as opening opportunities for investment in water transport and related
industries.
KMA is the lead government agency that responds to spills in marine and navigable waters of Kenya,
and thus the ‘competent oil spill authority’ for the activation and implementation of the National
Marine Spills Response Contingency Plan. It does this in partnership with stakeholders such as the Oil
Spill Mutual Aid Group Society (OSMAG), KPA and oil companies, to maximize Kenya's marine
pollution response capability. Approval of Oil Pollution Emergency Plans by KMA is not clearly
outlined in law, but KMA has published key requirements for oil and gas exploration companies that
includes such plans (KMA, 2020). With support from KEPTAP, KMA has developed the 2020 National
Contingency Plan for the Release of Hydrocarbons to the Marine and Navigable Waters of Kenya
(Kenya Marine-NCP) as part of the national framework for onshore and offshore hydrocarbon escape
prevention, preparedness and response capacity. Other elements of the national framework include
an Onshore-NCP, a national guide for using the shoreline clean-up assessment technique (SCAT), and
a national guide for oiled wildlife response and preparedness.
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(g) Kenya Bureau of Standards (KEBS)
The KEBS is established under the Standards Act (Cap 496 of the laws of Kenya) as the premier
government agency for the provision of Standards, Metrology and Conformity Assessment (SMCA)
services. KEBS plays a critical role in the petroleum sector as the secretary to the Technical Committees
for development of petroleum standards. Its role includes development of standards for products and
accessories (product specifications), codes of practice for construction of petroleum facilities, safe
decommissioning of equipment and facilities, and offering conformity assessment services to ensure
quality products in the market.
KEBS has established an internal structure that handles different aspects of the petroleum industry. It
has the Quality Assurance and Inspection directorate which handles matters related to bulk petroleum
importation and inspection of petroleum installations and storage facilities; the Petroleum & LPG
Technical Committees (under the Standards Department) that handles development and review of
petroleum related standards; the Testing Department (Metrology and Testing directorate) that carries
out testing of petroleum products and accessories; and the Market Surveillance directorate that
conducts regular market checks on petroleum products being offered for sale in the Kenyan market.
KEBS has developed a mutual working and coordinated approach with other regulatory agencies like
EPRA and DOSHS. For instance, KEBS and EPRA conduct fuel monitoring as a multiagency team. On
the other hand, KEBS has been enlisted by EPRA to carry out petroleum and LPG installation
conformance audits for purposes of licensing. The multi-agency working arrangement has been
effective in conducting the relevant audits and development of the relevant standards.
(h) National Disaster Operation Centre (NDOC)
The NDOC is charged with coordination of response efforts in case of emergency related occurrences
such as oil spills and gas leaks. It plays a vital role in reviewing and supporting oil spill contingency
plans prepared by regulators, such as KMA and NEMA; and in the implementation of the National
Disaster Risk Management Policy 2018. NDOC works closely with other agencies and partners to
strengthen emergency preparedness mechanisms. However, its weak leadership and coordination led
to the establishment of the NDMU. Overlap of roles with other institutions, such as KMA, has been
noted as an impediment to NDOC’s active participation in oil spill disasters.
(i) National Disaster Management Unit (NDMU)
The NDMU is an inter-agency unit that is led by the National Police Service. It was established in
August 2013 by a Presidential Directive2 as a response to existing gaps in disaster risk management
especially lack of proper leadership, coordination, command and control. It has an established
command structure, budget and Standard Operating Procedures (SOPs) based on best practices, such
as the Sendai Framework for Disaster Risk Reduction 2015-2030 (UNGA, 2015) and Priority Area
Number Five of the Hyogo Framework for Action 2005-2015. The Unit together with other
stakeholders formulated the National Emergency / Disaster Plan and SOPs which were signed on 27
June 2014. The National Plan and SOPs are anchored in the medium-term plan phase two of Vision
2030 where it promotes safety, security and protecting Kenyan assets from adverse impacts of hazards
and disasters.

2

Communicated through letter Ref. No. CAB/NSC/14/2/32 dated 8th August, 2013.
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(j) Ministry of Health (MOH)
The MOH plays a critical role in the petroleum sector through the Department of Curative and
Rehabilitation Health Services (Division of Health Emergencies and Disaster Management),
Department of Standards and Quality Assurance and Regulations, and Department of Health Sector
Coordination and Inter Government. It is mandated to deal with health policy, health regulation,
national referral health facilities, capacity building and technical assistance to counties. It is a source
of information on public health risk management issues. Its Environmental Health Division is directly
involved with the petroleum sector through: inspection of oil developments to prevent any injurious
substances to human health; ensuring safe transportation and disposal of hazardous wastes; and
reviewing EIAs, as part of a larger inter-sectoral team (Ministry of Energy and Petroleum, 2017). This
mandate seems to overlap with that of NEMA and DOSHS, making it necessary for a collaborative
approach especially in the EIA process.

2.2 Standardisation and HSE Compliance
This sub-section examines the role of standards in hard and soft approaches to H&S regulation,
international HSE standards practice in oil and gas, Kenyan standards practice and benchmark with
well-established jurisdictions like UK and Norway with a view to mapping the HSE standards that
would be a good fit for Kenya.

2.2.1 Role of Standards in HSE Regulation in the Petroleum Sector
The oil and gas industry remains a lucrative industry but one prone with many catastrophic risks and
accidents. The standardisation of HSE in the oil and gas sector has adopted holistic approach involving
international associations, regional bodies, governments and industry associations. These efforts have
largely focused on governance, promotion and maintenance of operations of the industry. The
standards include recommendations on safety of workers, water management, prevention and
response to pollution as a result of oil spills, safety of equipment and operation environment, among
others. These efforts have resulted in a number of standards applying internationally, regionally and
at the same time governments have put in place their own tailor made standards to suit their unique
situations and needs.
International efforts on OSH have largely been spearheaded by the International Labour Organisation
(ILO) across all sectors. Importantly, in 2003 during its 91st session, ILO adopted the conclusions of
the global strategy on OSH. The strategy recommends that the development of an appropriate
response to OSH issues and risks should rely on and make use of the collective body of knowledge,
experience and good practice in this area. One of the key proposals of the strategy is the application of
a systems approach to the management of national OSH systems. This concept is built on the systems
approach concept and methodology advocated for enterprises by ILO. The approach ensures that the
management of OSH risks (level of prevention and protection) by government and or enterprise, is
continuously evaluated and maintained through appropriate and timely improvements.
Other efforts in establishing standards towards improving OSH have been through the International
Organisation for Standards (ISO) chiefly through the ISO 45000 occupational Health and Safety. For
instance, there is ISO 45001 on improving employee safety, reducing workplace risks and creating
better, safer working conditions. This standard builds on the success of other international standards
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such as OHSAS 18001, the ILO-OSH Guidelines, various national standards and the ILO’s
international labour standards and conventions. These standards are central in the promotion of OSH
in all sectors, including the oil and gas industry.
International lending organizations like the World Bank and the International Finance Corporation
(IFC) have developed standards and general environmental, health and safety (EHS) guidelines that
apply to funded projects. The most pertinent ones are outlined below.
Figure 2-1. Relevant Performance Standards and Guidelines

IFC Performance Standards on
Environmental and Social
Sustainability

• PS1 - Assessment and Management of Environemntal and Social
Risks and Impacts
• PS 2 – Labour and Working Conditions
• PS 4 – Community Health, Safety and Security

World Bank Group
Environmental, Health and
Safety (EHS) Guidelines

• EHS Guidelines for Offshore Oil and Gas Development
• EHS Guidelines for Onshore Oil and Gas Development
• EHS Guidelines for Liquefied Natural Gas (LNG) Facilities
• EHS Guidelines for Ports, Harbours, and Terminals

Equator Principles

• A risk management framework based on the IFC Performance
Standards for determining, assessing and managing
environmental and social risk in projects of, or funded by, the
Equity Principles Financial Institutions.

There have been efforts towards developing oil and gas onshore and offshore standards which are to
be used together with the General EHS Guidelines. These guidelines provide standards from
exploration to decommissioning phases including guidance on such aspects as air quality,
wastewaters, waste management, fire and explosion, and emergency preparedness and response.
There are also guidelines for ports, harbours and terminals for onshore oil and gas facilities near the
coast. Compliance with these soft law standards and guidelines is typically delineated in the legal
agreements between companies and the financial institutions.
Industry associations, such as the International Petroleum Industry Environmental Conservation
Association (IPIECA) and International Association of Oil and Gas Producers (OGP), have come up
with guidelines to guide industry operations on specific HSE aspects. For instance, IPIECA’s Guide
for Contingency Planning for Oil Spills on Water, provides good practice guidelines for the
development of effective spill capability. IPIECA has also developed other guidelines relating to,
among others, minimum standards for HSE governance in joint ventures and oil characterization, to
inform spill planning and decision making. The OGP on the other hand has also put in place similar
guidelines and standards, including among others, Guidelines for Produced Water Injection and Safety
Performance Indicators.
These standards have been key in providing guidance to industry players and governments on
developing internal policies, standards and guideline around HSE in the oil and gas industry. Notably,
the standards have helped to set the required level of HSE performance in petroleum operations as
well as ensuring compliance to limit and effectively respond to HSE incidents across the entire value
chain for both onshore and offshore operations.

14

15

Policy Paper

2.2.2 Kenyan Petroleum HSE Standards Practice and Challenges
Kenya’s standards practice typically involves the adoption by KEBS of recognised international
standards, notably those developed by the ISO (PGI standards); or adaptation (development of Kenyan
standards that heavily borrow from internationally accepted standards) where there are no local
standards. Standards development around HSE in the petroleum sector involves a multi-sectoral and
multi-agency approach and is primarily guided by existing legal and regulatory frameworks specific to
petroleum operations, environment, OSH, public health, water, among others.
The Petroleum Act, 2019, in particular provides guidance on standards to be adhered to by industry
players. Section 59(1) of the Act provides that the contractor must carry out upstream operations in
accordance with applicable environment, health, safety and maritime laws and best petroleum
industry practices. Section 2 of the Act defines “best petroleum industry practices” to include
practices, methods, standards, and procedures generally accepted and followed internationally by
prudent, diligent, skilled and experienced operators in the upstream petroleum operations, including
those intended to, among others: promote operational safety and prevention of accidents; and protect
the environment. The same is amplified in sections 60(1) (waste management), 62(2) (venting and
flaring of natural gas), 65 (Safety) of the Act. In addition, sections 75 and 87 of the Act provides that
the granting of a licence by EPRA for any midstream or downstream activity, must take into
consideration the applicant’s compliance with the Act and the relevant Kenyan Standard and in the
absence of such standard, any international standard recommended by EPRA in consultation with
KEBS.
KEBS approach to petroleum standards has historically been demand-driven, focusing more on the
midstream and downstream activities which are well established and advanced than upstream
activities. Existing Kenyan standards are mostly around oil and gas installations (onshore and
offshore) including pipelines. These standards, as outlined further below, include the KS 1938 parts 16 series of onshore gas installations, KS 1967 and 1969 for onshore oil installations:
(a) KS 1967: 2006: The Petroleum Industry – Storage and Distribution of Petroleum Products in
above ground bulk installations;
(b) KS 1969: 2006: The Petroleum Industry – The Installation of Underground Storage tanks,
pumps/dispensers and pipe work at service stations and consumer installations – Code of
Practice;
(c) KS 1938 – 1: 2012: The handling, storage and distribution of liquefied petroleum gas in
domestic, commercial, and industrial installations – Code of Practice, Part 1;
(d) KS 1938 – 2: 2012: Transportation of LPG in Bulk by Road, Rail and Sea – Code of Practice
(e) KS 1938 – 3: 2012: The handling, storage and distribution of liquefied petroleum gas in
domestic, commercial and industrial installations - Code of Practice, Part 3;
(f) KS 1938 – 4: 2012: The handling, storage and distribution of liquefied petroleum gas in
domestic, commercial and industrial installations - Code of Practice, Part 4; and
(g) KS 2506: 2014: Petroleum Facilities – Retail and Consumer Outlets – Specification.
Little work on standards for offshore installations has been done due to lack of advanced offshore
operations in Kenya.
Upstream sector standards on the other hand have largely taken a snail pace. KEBS’ efforts towards
adopting upstream petroleum standards have involved discussions with operators like Tullow Oil plc,
KEPTAP consultants from the MoPM and other stakeholders on required standards to ensure safe
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operations. This resulted in the agreement towards adoption of 100 ISO standards in the upstream
operation, commonly known as the ISO PGI standards in equipment, operations, wells, fluids and
material handling. This measure seeks to avoid any gaps as KEBS is in the process of developing the
requisite standards for the upstream operations. A key challenge in this process is the difficulty in
keeping pace with evolving nature of the industry and technological standards, largely attributed to
existing capacity gaps particularly in relation to upstream and midstream operations.
Apart from the Petroleum Act 2019 and the Standards Act, there are other rules or standards under
the OSHA 2007, that prescribe requirements for improved health, safety and welfare of persons
employed in factories and other places of work. These rules include the Factories (Woodworking
Machinery) Rules, Factories (Examination of Plant) Order, Factories (First-Aid) Order, Safety and
Health Committees Rules 2004, Noise Prevention and Control Rules 2005, Fire Risk Reduction Rules,
and Hazardous Substances Rules 2007.
The Standards and Enforcement Committee established under EMCA 1999 is required to recommend
standards for emissions of noise and vibration pollution. This led to the development of the Noise and
Excessive Vibration Pollution (Control) Regulations, 2009. These regulations apply even to
workplaces and do not negate the Factories and Other Places of Work (Noise Prevention and Control)
Rules, 2005.

2.2.3 Aping the International Best Industry Practices
There are international best practices especially from UK and Norway that provide opportunities for
Kenya to develop and tailor some practices to the local context. The HSE regulation in the UK for
onshore and offshore is very robust. The principal legislation governing HSE in the UK is the Health
& Safety at Work Act 1974 (HSWA). This Act assigns criminal liability which attracts fines and
imprisonment to companies as well as individuals who fail to comply. For the offshore operations, UK
has put in place the Offshore Installations (Offshore Safety Directive) (Safety Case etc.) Regulations
2015 and the Control of Major Accident Hazards Regulations 2015. Importantly, UK’s Health and
Safety Executive has put in place Approved Codes of Practice (ACOP) and guidance documents which
have a legal status. The ACOP are good practice documents which provide guidance on how to
practically comply with the law. The Safety Case Regulations 2015 (SCR) aim to reduce risks from
major accident hazards and protect the marine environmental and coastal economies against
pollution. The SCR also seek to ensure improved response mechanisms in the event of such an
incident. Every three years, operators are required to submit a revised safety case that responds to the
situation as the operations advance. The UK legal and regulatory framework around HSE in the oil
and gas is indeed complex covering the entire value chain from exploration, transportation to
decommissioning.
The Norwegian industry has also made great progress in standardization including harmonization of
standards with the ISO. Oil and gas standards in Norway are channelled through Standards Norway
for the Norwegian Continental Shelf (NORSOK). Standards Norway has an agreement with the
owners, the Federation of Norwegian Industries, the Norwegian Oil and Gas Association and
Norwegian Ship-owners Association, for the management of the NORSOK standards. Norwegian
petroleum sector applies both NORSOK and ISO standards in the management of the petroleum sector
and this includes HSE. The Petroleum Safety Authority uses almost half of the NORSOK standards as
part of the regulatory management of the oil and gas sector in the North Sea. There are many NORSOK
standards for the use in the oil and gas industry covering the entire lifecycle from exploration,

16

17

Policy Paper

development, production and abandonment. These standards include those on materials selection,
piping and equipment insulation, integrity of offshore structures, safe use of lifting equipment,
technical safety, working environment, qualifications of manufacturers of special materials, Safe use
of lifting and transport equipment in onshore petroleum plants, risk based maintenance and
consequence classification, risk and emergency preparedness assessment among others.
Norway and UK are a good reference for Kenya on how to develop standards that address all important
aspects of petroleum from exploration, development, production to decommissioning This approach
is key in ensuring that all products, services and work environment are better standardised and that
operators are well guided to adhere to the legal and regulatory standards to avoid any major incidents
and disasters from occurring as well as being able to effectively respond to such incidents. The
Norwegian petroleum standards have largely been industry driven and therefore are tailored and
applicable to the industry needs. Such an approach is key in ensuring ownership, uptake and
compliance by industry players. This provides Kenya an opportunity to adopt an inclusive approach in
developing robust onshore and offshore petroleum standards. The harmonization of Norwegian
standards with ISO standards is also a good lesson for Kenya to put in place standards that meet the
international best practices.
Kenya has the opportunity to learn from the UK system and put in place the requisite standards as the
sector advances over time. These standards should be tailored to the developments in the global oil
and gas industry. For instance, the UK safety case came into being following the Piper Alpha disaster
in 1988. Revisions on the safety case requirements are recommended periodically as need arises.
Kenya is better placed to put in place robust standards for the upstream sector. The regulators
mandated with the development of the standards have advanced experience developing standards for
midstream and downstream sectors which can be applied in the standardization of the upstream
operations. The adoption of the ISO standards by KEBS on upstream operations also presents an
opportunity to develop standards tailored to the upstream petroleum sector. To avoid lagging behind,
some standards for certain aspects for especially upstream onshore and offshore operations can be
continuously developed to match the advancements in the operations. While there are opportunities
to develop the standards, a plaguing challenge for standards bodies like KEBS is the limited capacity
and knowhow on upstream sector operations. This lack of competence has to a large extent affected
the pace at which the standards are being developed.

Development of Health and Safety Regulatory Structure in Kenya’s Petroleum Sector

3

An Appraisal of the Kenyan H&S Regulatory Regime

Kenya’s H&S regime has significantly evolved to respond to the unique and complex needs of the
petroleum sector. The enactment of the Petroleum Act 2019 marks a turning point in the management
of expected risks in view of the ongoing upstream activities. However, a critique of the regime is
necessary to identify gaps that should be addressed to strengthen HSE regulation in the sector. This
section presents emerging features and SWOT analysis of the Kenyan H&S regime to inform the
analysis of existing regulatory and institutional gaps and possible suggestions for strengthening the
regime.

3.1 Emerging Features of the Kenyan H&S Regulatory Regime
It follows from the foregoing legal exposition, that Kenya’s H&S regime is hybrid in nature, falling
somewhere along a spectrum of three regulatory approaches: prescriptive (command-and-control)
approach, general duties approach, and management-based approach (also referred to as processbased standards). Companies also have a self-regulatory mechanism that enable compliance with the
H&S laws and regulations. This mix poses both challenges and opportunities in H&S regulation in the
petroleum sector.

Prescriptive
requirements

Managementbased standards

General duties
approach

Self-regulation
Hybrid HSE
Regime

Figure 3-1. Kenyan HSE regulatory regime

3.1.1 Prescriptive Requirements
Kenya’s H&S regime is largely prescriptive in nature. The approach entails direct regulatory
obligations and prohibitions, aimed at achieving an acceptable level of safety. The role of regulatory
authorities under this highly prescriptive regime is to establish specific requirements and to ensure
that these requirements are adhered to through monitoring. Companies are merely required to comply
with the requirements without taking more active measures to minimise risks (Yang 2019).
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For instance, section 57(1) of the Occupational Safety and Health Act of 2007 (OSHA 2007) provides
that,
“Every part of transmission machinery shall be securely fenced.” Section 59 (2) of the Act
provides, “All power driven portable and hand held tools shall have their operating controls
so located as to minimize the possibility of their accidental operation if such an accidental
operation would constitute a hazard to the worker or other persons.”
Prescriptive regulations are often perceived as rigid and complex with limitations for innovation
(Dolle, et al., 2016). They give an incentive to wait for the authorities’ inspection to identify errors or
deficiencies and to direct correction thereof. Enforcement by the regulator tends to become focused
on looking for breaches of these specific rules, at the expense of focusing on systemic or underlying
problems (a situation akin to focusing on symptoms as opposed to the underlying causes). This
explains why the Kenyan regime is regulator-centric, requiring regular monitoring and inspection by
the government to ensure compliance with H&S requirements.

3.1.2 General Duties Approach
This approach sets out broad obligations or responsibilities that the duty-holder must follow. For
instance, section 6(1) of the OSHA 2007 provides that “Every occupier shall ensure the safety, health
and welfare at work of all persons working in his workplace”. Similarly, section 20(1) of the Act
provides that, “A person who designs, manufactures, imports or supplies any article for use at work
shall— (a) ensure, that the article is so designed and constructed as to be safe and without risks to
health when properly used....”
Codes of practice or industry standards often accompany ‘general duties’ legislation to address any
uncertainties.

3.1.3 Management-Based Regulation
This approach, also known as ‘process-based’ or ‘systems-based’ regulation (Gunningham & Sinclair,
2017), sets out a process to be followed, or a series of steps that must be followed, in the pursuit of a
safety outcome. The principle behind this approach is that those who create the risks are best placed
to identify the risks and mitigate them. They are required to develop their own management systems
or plans specifying hazard identification, assessment and control processes that must be undertaken,
documented and audited (Deighton-Smith, 2008). Regulators play a vital role in reviewing and
approving those systems. This approach is critical in influencing self-regulation, making operators
more proactive and responsive (and not merely reactive) to safety concerns.
Kenya is increasingly shifting to the management-based regulation. For instance, petroleum
contractors have the obligation, under section 3 of the OSHA 2007, to carry out appropriate risk
assessments in relation to the safety and health of persons employed and, on the basis of these results,
adopt preventive and protective measures. Moreover, the Draft OSH (Oil and Gas) Regulations 2021,
which are yet to be rolled out, provide for a Safety Case that places emphasis on a systematic approach
to managing OSH as opposed to a focus on what hazards or risks should be managed. The Regulations
require the petroleum operators to develop a risk management system that sets out the procedures
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and instructions to be implemented in the identification, assessment and control of risk in petroleum
facilities. Every operator will have an obligation to:
(a) adopt policies and strategies over the whole life cycle of its petroleum operations to ensure
hazards are eliminated or reduced, efficient identification and assessment of risks, and clear
understanding of major incident scenarios that could threaten the safety and health of persons
and facilities;
(b) develop and implement an effective OSH management system that includes regular
inspection, checks and audits;
(c) promote OSH culture that involves risk awareness among its workforce and subcontractors;
(d) put in place a risk assessment and management system;
(e) adopt a risk-based philosophy in decision-making (particularly towards major incidents in oil
and gas facilities);
(f) have an in-country competent person to deal with risk assessment and management processes
and demonstrate the occupier’s compliance with its OSH management system;
(g) use appropriate qualitative and quantitative risk assessment (QQRA) methods to facilitate
the understanding of risk and hazards having the potential to cause major incidents; and
(h) be fully responsible for emergency preparedness and leading response on its site.
The ‘Safety Case’ is a concept borrowed from the UK health and safety regime. It places a burden on
the petroleum operators to demonstrate that an adequate safety management system has been put in
place and that potential risks and hazards have been identified and mitigated through the use of
“appropriate controls” (Dolle, et al., 2016). The Safety Case is reviewed, approved and monitored by
the UK Health and Safety Executive. Regulators use the Safety Case in their inspections to ensure
appropriateness and effectiveness as opposed to a “checklist” imposed under the prescriptive
regulation. Australia also uses the Safety Case approach, which was adopted following the Piper Alpha
incident to replace most of her prescriptive regime in the offshore oil and gas industry.
This approach provides significant flexibility to the operators to tailor their OSH system to their own
circumstances. It is the approach that is most likely to engender continuous improvement and
stimulate a ‘safety culture’ in the petroleum sector in Kenya. A very important aspect of this culture
should be the genuine involvement of the workforce in identifying risks and their controls. The
approach’s effectiveness will however depend on existence of strong institutions. Companies need to
clearly define the structure, level of detail, and appropriate methods for demonstrating compliance to
avoid high operational costs.

3.1.4 Self-Regulation
This approach relies on the operator’s capability to manage its risks. Kenya being new to upstream
petroleum operations with a fairly new petroleum law, means that upstream operators have had to rely
on their internal management systems for HSE regulation in tandem with internationally accepted
HSE standards. This does not derive from the existing regulatory framework which is largely
prescriptive. The purpose of having internal controls is to demonstrate how the company can comply
with state laws and regulations, but also facilitate the implementation of company HSE policy.
For instance, the Kenya Pipeline Company Ltd (KPC), which is the lead state corporation in the
midstream, has been touted as having a comprehensive HSE system with designs, policies, procedures,
work instructions and authorisation that incorporate leak detection, fire detection, prevention and
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control systems both in fixed, mobile and portable units (KPC, 2020). The company is ISO certified
and compliant with ISO 9000 (quality management), ISO 14,000 and 14,001 (environmental
management), and ISO 18001 (occupational health and safety). It has the largest technical and
operational resources and a strong record of accomplishment and extensive capabilities in its core
competence around pipeline development, operation and storage management (Institutional Review,
2017).

3.2 SWOT Analysis of the Risk Regulatory Framework
The analysis below identifies the key regulatory issues (strengths, weaknesses, opportunities and
threats) inherent in the current HSE regime in Kenya.
Table 3-1. SWOT analysis of the Kenyan HSE framework
Strengths (internal, positive factors)
1. A holistic ‘hybrid’ approach to HSE
regulation, i.e. prescriptive, process and
general duties.
2. A robust Petroleum Act with elaborate HSE
provisions on, inter alia, HSE compliance,
reporting of accidents and incidents, safety
precautions,
emergency
preparedness
measures, safety zones, and liability of the
contractor for damage due to pollution. The
Act makes reference to further regulations
and standards as well as international
standards and best industry practice.
3. Existence of cross-cutting frameworks such
as OSHA 2007 and EMCA 1999 and other
regulations, which forms a reference point
for the development of the regulations and
standards on OSH in the petroleum sector.
4. Regime Transparency: DOSHS’ online
presence is under the Ministry of Labour,
whose website provides a wide range of
information including enabling policies and
laws; but there is need to have a separate
website. NEMA has one of the well-organized
webpage with several guidelines, applicable
laws and regulations. This is the same with
KMA whose website provides information on
oil spill response, oil spill contingency plan,
among others. KMA’s news section and safety
alerts need to be regularly updated.
5. National Disaster Management Policy of
Kenya 2009: This policy proposes the need
for a coordinated mechanism for addressing
different disasters including those related to

Weaknesses (internal, negative factors)
1. H&S regime is highly prescriptive with no
comprehensive H&S regulatory regime for the
petroleum sector.
2. Existence of numerous HSE regulatory
frameworks and institutions, aggravating
administrative bureaucracies and duplication
of mandates among regulatory agencies –
hence the regime’s ineffectiveness in dealing
with emergencies.
3. No independent and well specialised H&S
institution in place for the sector.
4. Limited focus on technical and operational
safety issues, such as design of petroleum
installations, systems, equipment. DOSHS
focuses largely on OSH aspects.
5. Demand-driven standardisation focuses more
on midstream and downstream to the
detriment of the less established upstream
sector.
6. Lack of an Elaborate/robust EIA framework
that meets international standards – the
current EIA requirements do not meet
international financing institutions guidelines
for upstream petroleum operations and
therefore need to be revised
7. No well-coordinated disaster response
framework for the sector.
8. Slow pace of policy formulation the
lengthy/slow process of formulating policies
will affect the timely development of the
requisite policies as has been the case since
commercial discoveries in 2012.
9. Tripartite model is wanting due to minimal
involvement of the workforce representatives.
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the petroleum sector especially midstream
and upstream.
Opportunities (external, positive factors)
1. Upstream oil and gas still in its early stages,
providing an opportunity to strengthen
existing frameworks to effectively address
HSE issues
2. The Petroleum Act 2019 is in its legislative
window for possible amendments and
regulations.
3. OSH (Oil and Gas) Regulations entrench a
new approach to OSH regulation through the
Safety Cases, which will require safety
training to be carried more frequently. The
Regulations also address some technical and
operational safety aspects like the design of
facilities, storage of hydrocarbons, among
others.
4. The Proposed disaster preparedness,
prevention and management unit and
Petroleum Occupational Safety and Health
Advisory Committee provide an opportunity
to put in place an integrated HSE referral
mechanism that will strengthen partnerships
between regulators and other state agencies
involved in HSE and emergency response.
5. Development of standards: current efforts to
make necessary regulations under the new
law presents a platform to develop standards
for upstream petroleum activities.
6. Ongoing development of the OSH (Oil and
Gas) regulations may potentially strengthen
the roles of the regulators without creating
further duplication of roles.
7. Continued external support, through
programmes similar to OfD, is critical
towards putting in place strong standards on
HSE and building necessary competencies.
8. Current energy transition efforts are critical
to transform HSE to align with global
demands.

Threats (external, negative factors)
1. Capacity to implement the management
based (Safety Case) requirements: The
current prescriptive regulations have not
succeeded partly due to capacity challenges.
While a lot is being done to develop the
capacity of key institutions, this has largely
been for the prescriptive regime and may not
be suited to the management-based regime,
which will require substantial analytic capacity
and competencies.
2. Proposed institutions, such as the disaster
preparedness, prevention and management
unit, might create further duplication of roles
and jeopardise efficiency.
3. Shifting global focus on alternative sources of
energy. This shift is drawing away interest
from oil and gas which is affecting the efforts
of emerging economies in oil and gas. This
might slowdown effort in putting in place the
requisite legal and regulatory framework.
4. Lack of political goodwill to put in place good
policies, legal and regulatory frameworks
requires the goodwill from the local
government as well as external governments.
5. Elections: Kenya is soon getting into the
general elections in 2022. This might affect the
pace at which relevant legal and regulatory
frameworks, policies and standards on HSE
will be put in place. This is largely due to the
focus shifting to elections as well as installation
of a new government which might have
different priorities.
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3.3 Comparison with Functional Regulatory Approach
The shift from a pure prescriptive to a process-based or management-based regulatory style in Kenya
marks an important milestone towards ensuring more efficient and effective health and safety
regulation. In practice, the management-based style is often conflated with the functional
(performance-based) regulatory approach to achieve the desired results. However, the two approaches
are conceptually distinct.
The functional regulation typically comprises goal-based HSE requirements that are expressed in
functional terms (Henriksen & Kristensen, 2016). This approach, often associated with Norway, entails
a specification of the desired function or level of safety performance to be attained, but leaves the
concrete measures to achieve this function or level open for the companies. The key distinguishing
feature is that, while the management-based approach compels regulated entities to engage in
planning towards a certain outcome, functional regulation requires attainment of a specific outcome
(for instance, reduced risk of accidents).
The Kenyan Petroleum Act 2019, while largely prescriptive, provides some requirements with a
functional dimension. Section 65 in particular states that “upstream petroleum operations shall be
conducted in such a manner as to enable a high level of safety to be maintained and further developed
in accordance with technological advancement, best petroleum industry practices, the Occupational
Health and Safety Act, 2007 (No. 15 of 2007) and any other applicable laws.”
The functional approach provides greater flexibility for companies to determine the means and
appropriate technology for achieving compliance. This encourages innovation which can result to
greater effectiveness in reaching regulatory objectives. The approach nevertheless has some
drawbacks: it may be administratively expensive to set performance standards; it requires substantial
analytical capacity to enforce; and introduces uncertainty because of complex technologies and
uncertain causal relationships between standards and outcomes (Dolle, et al., 2016).

3.3.1 The Norwegian HSE Regulatory Regime
Norway’s H&S regime is an example of an evolving regime in the wake of technological advancement.
At inception, the regime was largely premised on prescriptive regulations like Kenya. This approach
however encouraged a wait-and-see attitude and lack of commitment among the companies (Dahl,
Rosness, & Forseth, 2017). The drawbacks of this approach saw the introduction of an “internal
control” mechanism in the 1970s, which, in addition to the prescriptive regulations, required the
industry to establish more specific norms applicable to certain activities. The country finally developed
a functional regime that is adaptable to new developments. This approach offers some salient lessons
for strengthening the Kenyan HSE regime.

3.3.1.1 Norwegian HSE Regulatory Focus
The Norwegian legal system, when compared to Kenya, is civil law based. The petroleum sector is
regulated mainly by legislation, the primary law being the Petroleum Act (Act 29, November 1996, No
72). H&S regulation comprises legally binding and non-binding rules that specify functionally defined
risk and performance based requirements through descriptions of required results, levels and
standards to be met—but not how to meet them. The Petroleum Act, for instance, requires petroleum
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activities to be carried out in a safe and prudent manner. Section 9-1 of the Act specifically provides
that, “petroleum activities shall be conducted in such manner as to enable a high level of safety to be
maintained and further developed in accordance with the technological development.”
Compliance with these functional requirements is ensured through application and reference to
established standards and guidelines, allowing the industry flexibility to choose the appropriate
methods for achieving regulatory compliance. Emphasis is also placed on the accountability of
petroleum companies and risk-and-dialogue based regulatory supervision.
The Norwegian Petroleum Act has slightly integrated a management-based style in its functional
requirements to the effect that companies that choose to prepare plans with a view to approval or
licence should submit those plans to the Ministry as part of the regulatory safety supervision. Further
to this, section 6 of the Management Regulations require companies to ensure that the management
of HSE comprises activities, resources, processes and organisation necessary to ensure prudent
activities and continuous improvement. Companies are required to manage hazards through
comprehensive risk assessment and clearly defined risk management plans (Dahl, Rosness, & Forseth,
2017; Dolle, Faust, & Larsen, 2016). There is no requirement for approval of those plans, but the
Petroleum Safety Authority (PSA) requires companies to apply for consent to commence and carry out
various petroleum activities.
The HSE requirements under the Act are extensively substantiated by an integrated set of regulations
addressing specific risks in accordance with national and international standards. The key regulations
include the Framework Regulations, the Management Regulations, the Working Environment
Regulations, the Technical and Operational Regulations, the Facilities Regulations, the CO2 Safety
Regulations, and the Activities Regulations. Mandatory requirements relating to HSE protection are
also addressed in the Working Environment Act, Ship Safety and Security Act 2007, Seamen’s Act
1975, Fire and Explosion Protection Act, and the Pollution Control Act, Electrical Supervision Act, and
the Wage Agreements Application Act.
These performance (functional) frameworks give the industry freedom to choose its own best
solutions; underpin the allocation of responsibility; and refer to norms and industry standards,
providing predictability for users and indicating the standard which the solutions are expected to meet.

3.3.1.2 Norwegian HSE Institutional Set Up
The PSA is the main state agency responsible for technical and operational safety, working
environment and emergency preparedness in the petroleum sector. It coordinates the work of other
agencies in HSE matters in the sector independent from the resource management and licencing
activities. This structure is rooted in participation and cooperation between the players involved. The
aim is to ensure that regulation of H&S matters does not conflict with overall resource management,
a function performed by the Ministry of Petroleum and Energy.
The Environment Agency regulates environmental matters in coordination with the PSA and the
Petroleum Directorate. It largely focuses on water and air emissions, waste handling, climate
surveillance and environmental status of the sea. The Norwegian Coastal Administration (NCA), under
the Ministry of Transport, is responsible for oil spill preparedness and response, coordinating with the
other relevant agencies, including the Norwegian Climate and Pollution Agency. The PSA role in
relation to protection of the natural environment is mainly preventive by helping to ensure that
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environmentally harmful incidents do not occur. The PSA also has a role in connection with the
operator’s emergency preparedness for stopping a leak or blowout.
The question of duplicity of roles is addressed through the Framework Regulations. For instance,
section 67 of the Regulations state that the PSA, the Norwegian Environment Agency, the Norwegian
Board of Health, the Norwegian Food Safety Authority and the Norwegian Radiation and Nuclear
Safety Authority or other designated authority will carry out supervision within their respective areas
of authority to ensure compliance with the requirements of the health, safety and environment
legislation.

Figure 3-2. Key HSE Institutions in Norway

(Source: UiS Pre-Project Report, 2020)

Embedded in this structure is a tripartite participation involving the government, petroleum operators
(employers) and trade unions (employees). The tripartite model is based on egalitarian values and
mutual trust among the actors. This model is entrenched in the Work Environment Act of 1977. It
underscores the unionisation of the industry with complete bargaining rights and a comprehensive
network of safety representatives recruited form trade unions. Buttressing this is the requirement
under the Petroleum Act for petroleum licensees to permit trade union activities among their
employees and those of contractors and subcontractors in accordance with Norwegian practice.
Compared to Kenya’s prescriptive approach, Norway’s functional obligations on companies place
strong emphasis on self-regulation through strong risk management strategies. Substantial flexibility
in the Norwegian functional regulations leads to significant innovation and accommodates change in
technology. The Norwegian regime also has a dialogue-based supervisory style, as opposed to a
command-and-control, through regulatory and safety forums where different players in the tripartite
arrangement can air and adjust perceptions. This ensures high trust and legitimacy as well as
inclusiveness in HSE regulation.
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4

Strengthening HSE Regulation in the Kenyan Petroleum Sector

The purpose of this section is to offer practical policy suggestions to the Ministry and other key
regulators for establishing a robust and coherent health and safety regulatory regime for the petroleum
sector in Kenya, including competent institutions for health and safety compliance.

4.1 Emerging Issues for Policy Action
This study recognizes the achievements made thus far, especially the enactment of the Petroleum Act
2019 and the Energy Act 2019. The country has adopted a holistic approach to HSE regulation which
is hybrid in nature i.e. prescriptive, management (process), and general duties. The Petroleum Act
2019 makes reference to further regulations and standards as well as international standards and best
industry practice. There are also cross-cutting frameworks such as OSHA 2007 and EMCA, which
forms a reference point for the development of regulations and standards on HSE in the petroleum
sector. However, there exist a number of gaps that should be addressed to strengthen the HSE
regulation in the sector.

Regulatory Gaps
(1) The Minister of Labour is mandated under section 127(2) (b) of the OSHA 2007 to make
regulations providing for the preventive and protective measures for major hazard
installations with a view to protecting employees and the public against the risk of major
incidents. These regulations are yet to be developed (or gazetted).
(2) The enactment of the Petroleum Act 2019 and the Energy Act 2019 is a vital milestone in the
governance of the petroleum. However, while these laws, together with existing sector-wide
frameworks, align the industry with international best industry practices, the provisions
relating to HSE regulation are highly prescriptive, requiring the regulator to play the lead role
in ensuring compliance (through regular inspections and monitoring). Norway’s experience
indicates that the prescriptive approach encourages a wait-and-see attitude and lack of
commitment among the regulated entities (Dahl, Rosness, & Forseth, 2017).
(3) The current H&S regime largely focuses on OSH aspects and less on technical and operational
safety issues, such as design of petroleum installations, systems, equipment. Lessons could be
drawn from the Norwegian Technical and Operational Regulations, the Facilities Regulations,
the Activities Regulations, and the CO2 Safety Regulations—taking into account the critical
differences between Kenya’s hybrid approach and Norway’s functional regulatory style.
(4) The pace of development of OSH regulations specifically for the upstream petroleum sector
has been very slow and not in tandem with the advancements in the sector. Considering the
first commercial discoveries of oil were made in 2012, nine years later the country does not
have in place the relevant regulations on OSH in the sector. This, together with the slow
development or adoption of standards for upstream operations, has affected the preparedness
of DOSHS and other regulatory agencies to effectively discharge their mandate.
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Institutional set up gaps
(1) Enforcement of HSE requirements is carried out by a number of institutions, some of which
have similar mandates around formulation of HSE standards and guidelines, enforcement and
review as well as compliance with standards. For instance, the Energy Act 2019 mandates
EPRA to formulate, enforce and review HSE and quality standards for the upstream petroleum
sector. EPRA also executes HSE assessments of proposed projects; and undertakes inspections
independently focusing on HSE compliance with regulations including NEMA’s license, while
NEMA also undertakes compliance checks in the same facilities. This could lead to high-level
of bureaucracy especially in relation to approvals for licensing under the prescriptive
regulations.
(2) The DOSHS does not function as a semi-autonomous government agency like NEMA and
KMA, but as a department under the Ministry of Labour and Social Protection. This status
negatively affects the resourcing of the directorate, staffing, turnaround in authorizations and
approvals due to a lengthy bureaucratic process. Further, to fit well within the upstream
petroleum sector, the mandate of DOSHS needs to be amended and aligned with that of EPRA
and other agencies.
(3) The proposed Petroleum OSH Advisory Committee (under the Draft OSH Regulations) brings
together all other agencies, and potentially provides a platform for coordination; but this,
together with the establishment of a Disaster Preparedness, Prevention and Management Unit
under the Petroleum Act 2019, may aggravate the overlaps and existing bureaucracy.
(4) The Kenyan HSE regime envisages a tripartite model but the voice of trade unions as the
workforce representatives is slowly diminishing. This is in spite of the composition of the
National Council for Occupational Safety and Health (NACOSH), responsible for reviewing
national OHS legislation, policies and actions, includes the Federation of Kenya Employers
(FKE) and the Central Organization of Trade Unions (Kenya) (COTU-K), among other
representatives.

Institutional capacity and infrastructure challenges
(1) Petroleum operations, especially upstream, are complex. There exist knowledge gaps among
the regulatory institutions about how the oil and gas industry works, the technical and
operational aspects of exploration and production activities and the HSE and social impacts
associated with them. DOSHS, for instance, is required to carry out systematic inspection and
auditing of workplaces to promote best practices and ensure compliance with safety and health
standards as set out in OSHA 2007 and its subsidiary legislations. It however lacks adequate
technical capacity to effectively discharge this mandate and handle the unique H&S risks
associated with upstream petroleum activities. A good number of the licensed OSH experts or
advisors lack the understanding of technical H&S issues as they affect petroleum projects. This
problem is manifest in audits and Environmental Social Impact Assessment (ESIA) studies
which do not clearly identify H&S risks to enable the regulators make an informed decision in
the licensing of petroleum projects. This is equally the challenge with the EPRA, NEMA, KEBS,
KMA, NDMU and NDOC. EPRA’s Strategic Plan 2020, recognizes the need to strengthen the
Authority’s regulatory capacity and overall organisational development of human resources in
view of the expanded mandate under the new laws. Without adequate technical competencies,
Kenya may need to rely on foreign experts to effectively enforce the Safety Cases under the
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Draft OSH (Oil and Gas) Regulations, including requirements such as hazard and operability
(HAZOPs) and quantitative risk analysis proposed under the regulations.
(2) Inconsistencies also exist in the enforcement of HSE requirements, largely contributed by the
few enforcement officers in some of the institutions, particularly DOSHS and EPRA (given its
expanded mandate to upstream). For instance, DOSHS has a very broad mandate but with few
officers covering expansive regions especially those hosting upstream petroleum operations
like Turkana. This to a large extent creates effectiveness and efficiency problems for DOSHS
in monitoring and enforcement of OSH standards in the petroleum sector and other sectors.
The lack of consistency is also compounded by low budgetary support to cater for the requisite
infrastructure, as well as lack of or minimal use of technology particularly due to the rigidity
of regulatory regime. In particular, DOSHS currently lacks enough facilitative resources like
vehicles to conduct regular monitoring and enforcement operations. While the KEPTAP
programme has secured 3 vehicles for DOSHS, there still shortages in most regional offices.
This affects the frequency and consistency with which those offices are able to visit and inspect
petroleum facilities and operations especially in remote areas that host upstream activities.
(3) There has also been a concern on lack of coordination and commitment between different
institutions, particularly in monitoring legal compliance and responding to oil spill
emergencies. For instance, NDOC’s apparent weaknesses, lack of leadership and coordination
in dealing with emergencies was the main reason for the establishment of NDMU. Due to the
apparent shortfalls, the Disaster Risk Management Bill 2021, currently before the Senate,
seeks to replace the two institutions with the National Disaster Risk Management Authority
that will serve as the central national agency in the implementation of disaster risk
management activities.
(4) Other institutional capacity issues include weak research capabilities; and lack of critical
infrastructure to effectively address health emergencies arising from petroleum related
incidents.

EIA Deficiencies
(1) Questions continue to emerge around the quality of EIA reports and delays in the approval
process. While NEMA has to review entire EIA reports on environmental aspects, there are
other aspects that other lead agencies need to review and give feedback whether they have been
adequately addressed by the EIA reports. In many instances, there is a delay in receiving
feedback from the other agencies, which at times leads to approvals without their input. The
quality problem largely arises from the experts undertaking EIA studies. There have been
incidences of copying already concluded studies some of which in some instances may not be
relevant to the specific sector. This has largely been attributed to the capacity and integrity of
the expert conducting the EIA study for a particular project. There is also a concern that most
of the NEMA licensed experts do not have adequate capacity to conduct EIA/ESIA studies
designed for petroleum sector projects as well as understanding of the technical aspects of
proposed projects. This also goes back to whether NEMA has outlined the skills required by
the lead experts to be licensed to conduct ESIA studies for petroleum sector projects. In
addition, NEMA’s capacity challenges especially in reviewing the technical aspects of
petroleum projects as captured in EIA reports, has seen some stakeholders view NEMA as a
rubber stamp agency when it comes to licensing petroleum projects.
(2) Equally, there is the challenge of the EIA/ESIA studies not matching the international
requirements for projects to attract funding, especially the IFC standards and the World Bank
Group EHS guidelines. Emerging jurisprudence in Kenya links this challenge to the glaring
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inadequacies in the EIA process in the petroleum sector, especially due to inadequate public
participation and non-inclusion or lack of internalisation of all the costs, including potential
health and safety risks. The current practice requires the project proponent to procure an EIA
expert and meet the costs of undertaking the EIA, a report of which should be submitted to
NEMA for approval. With this approach, there is no guarantee that the EIA will internalise all
the aspects and will not be tilted in favour of the project proponent. This partly explains why
courts have in the past declared EIA processes in connection to some oil operations,
procedurally inadequate.
For instance, in Mohamed Ali Baadi and Others v The A.G. and 6 Others Petition 22 of 2012
(LAPPSET Corridor Case), the Court stated that NEMA and other decision-makers were dutybound to require proponents of projects, policies, plans and programs of projects of such
magnitude, to credibly assess and report on the external costs of the projects as part of their
Environmental and Social Impact Assessment (ESIA) and Strategic Environmental
Assessment (SEA) in order to provide the decision makers with sufficient materials to make
decisions that are in line with the constitutional rights of those who will be affected by those
decisions. External costs, according to the Court, included, among others, the probability and
the costs of calamitous events including oil spills. Failure to consider these aspects rendered
both the ESIA and SEA procedurally infirm.

Technological challenges
The current HSE regime is largely prescriptive with some general duty-based and management-based
requirements. Compared to performance-based regulation, the highly prescriptive approach is rigid
and does not effectively accommodate change in technology. It is instructive to note that the petroleum
industry is highly specialised and technical in nature with unique HSE impacts. The managementbased regulation envisaged under the OSH (Oil and Gas) Regulations may not be successful without
necessary technological infrastructure. There is need to develop new technological strategies for the
HSE regime to achieve the desired impact in the petroleum sector.

Private Sector Commitment
In terms of implementation, there is the lack of commitment by companies to comply with HSE related
laws and regulations. Majority seem to view HSE as a cost Centre, not a revenue Centre. Conducting a
safety and health audit (e.g. fire safety audits) in some incidences is viewed as a requirement which is
a cost to the company without any revenue returns.
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4.2 Policy Recommendations for Kenya
Based on the foregoing findings, the study proposes the following suggestions to various industry
players for strengthening the current regulatory framework.

4.2.1 Recommendations for the Government
1.

Strengthening Self-Regulation through the Management-Based Regulations: The Safety Case
approach under the Draft OSH (Oil and Gas) Regulations 2021 provides an opportunity to address
some of the regulatory gaps presented by the overly prescriptive regulations with a view to
promoting self-regulation. The Safety Case is a concept used in the UK, Australia and New Zealand,
among others, that places emphasis on a systematic approach to managing OSH as opposed to a
focus on what hazards or risks should be managed. However, clarity of the level of detail required
for the Safety Cases to be compliant, will be essential for successful implementation of the OSH
(Oil & Gas) Regulations. Establishing this system is a long-term and not a quick fix process.
Countries like Norway took time in the development of functional regulations to address different
technical and occupational health and safety activities in the industry. The management-based
regulations should be reviewed regularly to strengthen them.

2. Institutional set up
(a) Clarity in institutional mandates and interagency coordination is key to adherence to HSE
standards in the sector. Enforcement of HSE regulations remains a multi-agency process
which requires the MoPM to work with other agencies like DOSHS, EPRA, NEMA, KMA and
KEBS on specific aspects. There exists a working arrangement for midstream and downstream
among the lead agencies including NEMA, KEBS, EPRA and DOSHS. A similar approach is
currently being applied in upstream as a multi-agency team for monitoring and inspection.
This is a good step towards practically addressing existing overlaps on mandates. However,
the success of this framework requires clarity of roles to address any existing overlaps. The
proposed institutions may complicate those overlaps.
(b) Restructuring the current institutional set up: The first proposal would be to establish a single,
well structured, resourced and semi-autonomous H&S institution for the petroleum sector like
the Norwegian PSA. DOSHS may be granted the status of NEMA as a national semiautonomous OSH “Authority” like the Norwegian Labour Inspection Authority. If this
approach is taken, a “Petroleum Safety Directorate” can be created under DOSHS to handle all
health and safety aspects (technical, operational and occupational). Section 27 (4) of the OSHA
2007 confers powers on NACOSH to establish committees in different industries (including
petroleum) to assist it perform its duties with regards to industrial codes of practice and such
other committees as it may deem fit. The Petroleum Occupational Safety and Health Advisory
Committee, as currently proposed under the Draft OSH (Oil and Gas) Regulations, should
function within the purview of this provision – as a sector specific committee to perform the
functions of NACOSH. In this regard, the committee should focus specifically on the petroleum
sector covering all health and safety aspects (technical, operational and occupational).
Alternatively, instead of creating a new “Directorate” under DOSHS (“the Authority”), the
Disaster Preparedness, Prevention and Management Unit, which will be hosted under the
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MoPM (pursuant to the Petroleum Act 2019), should be structured to deal with all matters
health and safety (technical and occupational) within the sector. The role of the proposed
Committee can then be limited to advising the Unit on occupational health and safety aspects
(either as a NACOSH committee or under DOSHS).
3. Establish a public-private sector led Capacity Building Programme: The current prescriptive
approach has not succeeded partly due to capacity challenges among the key regulators. While a
lot is being done to develop the capacity of these institutions, this has largely been for the
prescriptive regime and may not be suited to the management-based regime (Safety Case), which
will require substantial analytic capacity and competencies. There is therefore need to establish a
robust training programme collaboratively between the government and the private sector,
tailored for different HSE regulators and one that will build technical and analytical competencies
of the regulators. The programme should leverage on the expertise of and working relationship
between the PSA, Strathmore University and University of Stavanger. The KEPTAP programme
has commendably tackled this problem through its capacity building component, which has seen
about 389 staff from different regulators being trained on different HSE aspects. However, as this
programme closes, the MoPM needs to leverage on industry expertise to continue strengthening
its capacity and that of other regulators.
4. Development and strengthening of upstream petroleum HSE standards and guidelines:
Reference to KEBS standards under new Petroleum Act 2019 underscores the need to adopt and
tailor such standards to meet the requirements of the sector. This is in tandem with KEBS’ National
Standardization Plan 2019-2022, which recognises the need to ensure the standards development
process is aligned with the country’s technological and social priorities as well as the Standards
Act, Cap 496 Laws of Kenya (KEBS, 2020). KEBS should engage other agencies particularly EPRA,
which has some mandate to develop HSE standards under the new laws. There is need to also
develop, and or adopt/adapt guidelines on certain salient issues for instance in determining
whether oil spill cleaning has met the required safety levels or not. Importantly there is need to
strengthen the interagency and private sector coordination to put in place the needed standards
and guidelines.
5. Enhancing the quality of EIAs: There is need to review and update the EIA regime in Kenya,
including the adequacy of EIA reports for upstream and midstream operations, to identify areas
that should be strengthened and the integration of Environmental Safety and Health Impact
Assessments (ESHIA) in petroleum projects. This review should include additional elements that
are currently missing to meet the international standards.
6. Establishment of an integrated HSE referral mechanism: The new Petroleum Act establishes the
disaster preparedness, prevention and management unit. The OSH (Oil and Gas) Regulations on
the other hand propose the Petroleum Occupational Safety and Health Advisory Committee. These
two entities create an opportunity to put in place an integrated HSE referral mechanism that will
strengthen partnerships between regulators and other state institutions as well as industry
associations involved in HSE and emergency response by allowing for an elaborate referrals and
feedback mechanism for HSE matters to the relevant agencies. This will also help avoid duplication
of efforts and competition while creating a well-coordinated process.
7. Strengthen the tripartite approach in HSE regulation: The OSHA 2007 puts more emphasis on a
three-party collaboration involving all the stakeholders. This needs to be widened with strong
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participation of industry stakeholders including workers and workers’ organisations. Trade unions
evidently have an influential role in improving the work situation in the petroleum sector. Their
involvement in the H&S regulation process, beyond mere representation in the NACOSH, can be
strengthened through a dialogue-based supervisory (as opposed to the command-and-control)
style to ensure trust in the regime. For instance, Norway ensures dialogue-based regulation
through regulatory and safety forums where different players in the tripartite arrangement
(including trade unions) can air and adjust perceptions. This ensures a participatory process in
HSE regulation. The dialogue-based tripartite model can also help to build a collaborative working
mechanism between the different government agencies that seem to have overlapping mandates.
Such tripartite forums may also inform improvement of policy and practice in the sector on H&S.

4.2.2 Recommendations for Petroleum Operators
Commitment by the regulated entities to comply with the Safety Case requirements under the
proposed regulations will be critical to enhancing H&S regulation in Kenya. This requires strong H&S
standards and a change from the perception that HSE is a cost Centre and not a revenue Centre. IOCs
currently operating in Kenya already have robust risk management systems in compliance with
international standards, and this can be a good point of reference to effectively implementing the
Safety Cases.

4.2.3 Recommendations for Development Partners and Civil Society
Continued support through programmes similar to OfD and KEPTAP, will present an opportunity to
put in place strong HSE standards and build the necessary competencies. Support by the development
partners needs to focus more on actualizing seamless implementation of HSE requirements.
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Conclusion

The complexity of petroleum activities presents unique H&S risks. Effective management of these
incidences require a robust regulatory regime with a system of clearly defined rights, responsibilities
and duties, and where the principle of prevention is accorded the highest priority (ILO, 2017). Kenya
has a well-established midstream and downstream petroleum sector to learn from, improve and
inform the regulatory approach that the government should take around H&S for the upstream sector.
While this seems positive, the situation presents a number of dilemmas including, inter alia, the highly
prescriptive requirements that do not accommodate changing circumstances in the sector as well as
institutional overlaps in the formulation and enforcement of the prescriptive HSE standards. A
plaguing question therefore, is, whether the country needs a semi-autonomous agency purely
responsible for H&S for the petroleum sector or the amendment of the proposed and existing legal and
regulatory framework to address the institutional set up gaps. This and many other impediments
resulting from failure of regulatory agencies to effectively and efficiently carry out their mandate,
capacity issues and creation of more bodies under new laws and regulations, beg for necessary policy
adjustments to have a strong risk regulatory regime.
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