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Glossary

In this Guide,
“artisanal mining” refers to traditional and customary mining operations
using traditional or customary ways and means.
“beneficial ownership” means person(s) who ultimately benefits from
the proceeds of a company;
“Cabinet Secretary” means the Cabinet Secretary for the time being
responsible for petroleum and mining;
“community land” has the meaning assigned to it under Article 63 of the
Constitution;
“decommissioning” means abandonment, recovery, removal and
disposal, or if applicable re-deployment, of wells, flow lines, pipelines, facilities,
infrastructure and assets related to upstream petroleum operations;
“exploration” means the set of operations carried out in onshore or
offshore blocks for data acquisition using geological, geochemical, geophysical
exploration and appraisal wells or any-other method with a view to locating
petroleum deposits;
“extractives industry” refers to mining, oil and gas sectors;
“extractives value chain” refers to the various phases of extractives
development process;
“grievance mechanism” means any routinized, State-based or non-Statebased, judicial or non-judicial process through which grievances concerning
business-related human rights abuses can be raised and remedy can be sought;
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“grievance” means a concern, issue, problem, or dispute that requires
redress. It may be expressed (e.g. through a complaint or protest), and may be
individual or collective;
“local community” means a people living in a sub-county within which
extractives (petroleum and mining) operations are situated and are affected by
those operations;
“local content” means the added value brought to the Kenyan economy
from extractive related activities through systematic development of national
capacity and capabilities and investment in developing and procuring locally
available work force, services and supplies, for the sharing of accruing benefits;
“mineral agreement” means an agreement entered into by the Cabinet
Secretary in consultation with the National Treasury and the holder of a mining
licence where the proposed investment exceeds five hundred million United
States dollars;
“mineral right” means — (a) a prospecting licence; (b) a retention licence;
(c) a mining licence; (d) a prospecting permit; (e) a mining permit; or (f ) an
artisanal permit;
“mineral” means a geological substance whether in solid, liquid or gaseous
form occurring naturally in or on the earth, in or under water, in mine waste
or tailing and includes the minerals specified in Table 1 but does not include
petroleum, hydrocarbon gases or groundwater;
“non-state-based grievance mechanisms” are not established by the
State and include site-level; alternative dispute resolution; traditional dispute
resolution mechanism; and regional; and regional and international human
rights bodies;
“operational/site-level” refers to processes established at the project/
company level for handling grievances from affected communities;
“petroleum agreement” means any agreement, license, contract or other
arrangement between the Government and a contractor to conduct upstream
petroleum operations in accordance with the provisions of the Petroleum
(Exploration, Development and Production) Act, 2019;
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“petroleum” means all hydrocarbons and includes crude oil and natural
gas, whether capable of being produced from conventional and unconventional
reservoirs, including shale oil, oil shale, shale gas, coal bed methane gas, tar
sands, and other sources of hydrocarbon reserves;
“production sharing contract” means a petroleum agreement entered
between the Government and the contractor, which enables the contractor to
explore, develop and produce petroleum within a contract area;
“reconnaissance” means the operations and works to carry out the
nonintrusive search for mineral resources by geophysical surveys, geochemical
surveys, photo geological surveys or other remote sensing techniques and
surface geology in connection therewith, but excludes drilling and excavations;
“state-based non-judicial mechanisms” refers to administrative,
legislative and other non-judicial mechanisms established by the State;
“stated-based judicial mechanisms” refers to the judicial mechanisms
established by a State for grievance handling including courts and tribunals;
“traditional dispute resolution mechanisms” refers to culturally
appropriate mechanisms used by local communities in dispute resolution; and
“upstream petroleum operations” means all or any of the operations
related to the exploration, development, production, separation and treatment;
storage and transportation of petroleum up to the agreed delivery point;

List of Statutes

Access to Information Act No. 31 of 2016.
Civil Procedure Act (Cap 21).
Community Land Act No. 27 of 2016.
Constitution of Kenya 2010.
Employment and Labour Relations Court Act No. 20 of 2011.
Energy Act No. 1 of 2019.
Environment and Land Court Act No. 19 of 2011.
Environmental Management and Coordination Act No. 8 of 1999.
Fair Administrative Action Act No. 4 of 2015.
Forest Conservation and Management Act, 2015.
Kenya National Commission on Human Rights Act No. 14 of 2011.
Labour Institutions Act No. 12 of 2007.
Labour Relations Act No. 14 of 2007.
Land Act No. 6 of 2012.
Land Adjudication Act, Cap. 284.
Land Registration Act No. 3 of 2012.
Magistrates’Courts Act No. 26 of 2015.
Mining Act No. 12 of 2016.
List of Statutes

|

xix

xx

|

Handling Extractives Related Grievances in Kenya

National Land Commission Act No. 5 of 2012.
Petroleum (Exploration, Development and Production) Act No. 2 of 2019.
Petroleum (Exploration and Production) Act, Cap. 308.
Public Procurement and Asset Disposal Act No. 33 of 2015.
Survey Act Cap 299.
Tax Appeals Tribunal Act No. 40 of 2013.
Water Act No. 43 of 2016.

List of Cases

African Centre for Rights and Governance (ACRAG) & 3 others v Municipal
Council of Naivasha [2017] eKLR.
African Commission on Human and People’s Rights, Centre for Minority Rights
Development (Kenya) and Minority Rights Group International on behalf of
Endorois Welfare Council v. Kenya, Communication No. 276/2003, 25 November
2009.
African Commission on Human and Peoples’ Rights v Republic of Kenya,
Application No. 006/2012, Judgment 26 May 2017.
African Network for Animal Welfare (ANAW) v The Attorney General of The
United Republic of Tanzania, Appeal No.3 of 2014.
Antony Mbogo Nderitu t/a Buffalo Auto Lab v Kenya Railways Staff Retirement
Benefit Scheme & another [2017] eKLR.
Cheslatta Carrier Nation v British Columbia [1998] BCJ No 178 (BCSC).
Cortec Mining Kenya Limited v Cabinet Secretary Ministry of Mining & 9 others
[2015] eKLR.
Francis Chachu Ganya & 4 Others v Attorney General & Another [2013] eKLR.
John Mutungu Waititu v China Wuyi (Kenya) Co. Limited [2018] eKLR.
Kenya Airports Authority v Mitu-Bell Welfare Society & 2 others [2016] eKLR.
Mohamed Ali Baadi and others v Attorney General & 11 others [2018] eKLR.
Mui Coal Basin Local Community & 15 others v Permanent Secretary Ministry of
Energy & 17 others [2015] eKLR.

List of Cases

|

xxi

xxii

|

Handling Extractives Related Grievances in Kenya

Muriuki Samson Murithi v Kirinyaga Dairy Farmers Co-op Society Ltd & another
[2017] eKLR.
Pasred Youth Group/Forum & other petitioners as named in the schedule annexed
v Attorney General & 5 others [2015] eKLR.
Peter Makau Musyoka and 19 Others (Mui Coal Basin Local Community) v The
Permanent Secretary, Ministry of Energy and 14 Others [2014] eKLR.
Republic v National Environment Management Authority & another ex-Parte
Philip Kisia & City Council of Nairobi [2013] eKLR.
Republic v National Environmental Management Authority ex parte Hakika
Transport Services Limited [2012] eKLR.
Republic v The Attorney General & Another ex parte Hon. Francis Chachu Ganya
(JR Misc. App. No. 374 of 2012).
Rodgers Muema Nzioka & 2 others v Tiomin Kenya Limited [2001] eKLR.
Social and Economic Rights Action Centre (SERAC) and Another v. Nigeria (2001)
AHRLR 60 (ACHPR 2001).
Solomon Mulwa Mulyunga & 8 Others v Athi River Mining & 9 Others [2012]
eKLR.

Executive Summary

The process towards the development of this Guide commenced with a
Listening Project on “Tracing and Documenting Grievances and Grievance
Handling Mechanisms in the Oil and Gas Sector in Kenya: Experiences from
Turkana County” conducted by the Extractives Baraza. The Project, conducted
between June and August 2018 in the Lokichar Basin of Turkana East and
South, sought to establish, through qualitative field study, local perceptions
and understanding of oil related grievances and preferred grievance-handling
mechanisms ( judicial and/or non-judicial). This was an expansion of the
Extractives Baraza’s Pilot Listening Project conducted in April 2017 in Mui
Basin, a coal rich region in Kitui County. The study applied participatory
research methods involving the use of interviews, observation, community
meetings, grievance identification and visioning testimonials, timeline and
event analysis, and engagement with state authorities, civil society actors and
the investor. A total of 362 participants participated in the Project-largely
comprising those closest to the oil resource and most impacted by the day-today activities of the oil operations.
Thereafter, the Extractives Baraza, in partnership with the Judiciary
Training Institute (JTI) and International Development Law Organization
(IDLO) conducted a two-part training workshop for judges and legal
researchers, based on the findings of the Listening Project, to strengthen their
capacity regarding key legal aspects in the extractives sector, including the
interface between different dispute resolution avenues within the sector. 21
judges and 25 legal researchers drawn from the following divisions of the High
Court: Judicial Review Division; Environment and Land Court (ELC); and the
Family Division attended the workshop.
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This Guide is a build-up on the feedback from the Judiciary Training as
well as the Listening Project findings, and an in-depth desk review of relevant
literature, laws and policies in the extractives industry. The Guide also relies
on the stakeholder feedback from the Listening Project Dissemination meeting
held on 2 October 2018 at Strathmore University, as well as the validation
workshop with key sector players.
Chapter 1 of the Guide gives an overview of the extractives sector (mining
and petroleum), and notes the huge economic and social development promise
that it holds for the country. The Guide, however, notes that whereas the sector
is poised to bring about socio-economic transformation, there are negative
impacts that are likely to ensue from extractives activities. Moreover, as more
resources are discovered in other parts of the country, more grievances are
expected to arise. Anticipating that most of these grievances will end up in
court, this Guide has been developed for the Judiciary to deepen understanding
on the nature and context of grievances along the extractives value chain and
suggest ways and means through which such grievance could be managed
effectively. It is hoped that this Guide will act as a reference point for judicial
officers, legal researchers, lawyers, extractives companies, and communities on
principles and best practices for handling extractives related grievances along
the value chain in Kenya.
The Guide adopts a value chain design in chapter 2 as developed by
the World Bank and other development partners which encompasses the
key decision points, that is, the award of licenses and contracts, regulation
and monitoring of operations, collection of taxes and royalties, distribution
of revenues, and use of those revenues to support sustainable development
policies and projects. Chapter 3 discusses various grievances that are likely to
arise along the EI value chain. It is noted that there are numerous processes
and activities along the value chain with potential of either to drive or avert
grievances. Moreover, there are diverse actors and stakeholders playing
different roles along the value chain. Common grievances may be between
governments and company, government and community, community and
company, host government and home government, and national and county
governments among others. It is acknowledged that due to the multiplicity of
actors, issues and complexity of the sector, it is not easy to create a typology
of all the grievances along the value chain. However, there are cross-cutting

Executive Summary

|

xxv

grievances that are likely to feature throughout the value chain such as those
touching on: local content; lack of transparency; unmet promises; corruption;
political contestations; benefit-sharing and definition of who is a ‘community’
when it comes to benefit sharing.
In Chapter 4, the existing grievance handling mechanisms for the EI in
Kenya are discussed. The Guide has broadly grouped these mechanisms into:
state-based judicial mechanisms; state-based non-judicial mechanisms; and nonstate-based grievance mechanisms according to the United Nations Guiding
Principles on Business and Human Rights. The complexity of the sector and
diversity of actors and issues along the EI value chain, explains the plurality of
grievance handling mechanisms in Kenya. Whereas some of the mechanisms
are only available at specific stages of the value chain, others such as the court
process, can be used along the value chain. This justifies the need for judicial
officers to have a deep understanding of the other available mechanisms along
the value chain.
Chapter 5 looks at diverse options that have been harnessed in managing
grievances. Due to the complexity and diversity of actors and issues, no single
model can effectively address all the grievances along the value chain. As
such, different jurisdictions tend to use a multidimensional approach where
different mechanisms are employed to address different grievances along the
value chain. Therefore, the Guide explains the principles and approaches that
have been found most effective in managing extractives grievances drawing on
the United Nations Guiding Principles on Business and Human Rights.
In Chapter 6, the Guide assesses the role that the Judiciary should play
in managing extractives related grievances, promoting the use of alternative
dispute resolution (ADR) processes, and the interface between judicial
and ADR processes. The chapter shows that courts have a huge mandate in
remedying human rights violations in the extractives sector, in developing
relevant jurisprudence and in promoting ADR. It is therefore necessary, that
courts must be accessible, and be ready to provide effective remedies in line
with the Ruggie Framework. The chapter notes that there is an enabling legal
and institutional framework that can be utilised in promoting the use of ADR
in the extractives sector. For example, the court-annexed mediation framework
shows that courts are ready to refer appropriate cases to mediation and other
ADR processes and provide a platform for courts to interface with ADR.

xxvi
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The Guide reveals that along the extractives industry value chain numerous
grievances are bound to arise. Some of these grievances are of a technical
nature and require technical redress. There exists a plethora of grievance
handling mechanisms in Kenya, most of which are not sector-specific, limiting
their efficacy in remediating arising grievances. Most importantly, the Guide
establishes that ADR has not been adequately harnessed, and there is need for
interfacing most of the other grievance handling mechanisms (including courts)
with ADR. Therefore, the Guide proposes the following policy considerations:
(i)

Establishment of a court-annexed ADR framework for extractives
grievances in all Courts.

(ii) Establishment of an independent ombudsman in the extractives
industry to investigate allegations of human rights violations and
general business conduct of extractive companies to enhance access
to justice.
(iii) Establishment of a specialised tribunal for all technical issues arising
from the extractives industry or alternatively a tribunal for the
mining sector since the Energy Act 2019 has established the Energy
and Petroleum Tribunal.

CHAPTER 1

Introduction

1.1 Overview of Extractives Sector in Kenya
In the recent past, the extractives sector (oil, gas and mining) in Kenya
has experienced increased investments following the discovery of more
commercially viable mineral resources such as iron ore, gold, coal, and rare
earths and hydrocarbons (oil and gas), as illustrated in Figure 1.1 In addition, the
launching of flagship projects, such as oil and gas exploration and development
in Turkana, Lamu (offshore) and Mandera, and the Kwale titanium project,
signal a strong potential for economic growth in the country. The Government
of Kenya recognized this and included the sector in the country’s development
blueprint Kenya Vision 2030. The extractives sector is identified as one of the
priority sectors with a high potential for spurring economic growth.

1.1.1 Brief Overview of the Oil and Gas Sector in Kenya
Kenya’s oil and gas sector has existed since the 1950s, but it was not until
2012 when the first commercial oil discovery was made in Lokichar Basin,
Turkana. The basin on current estimates holds 560 million barrels of recoverable
oil. Exploration continues in other parts of the country with indications of good
prospects. Currently, there are four prospective sedimentary basins in Kenya:
Anza, Lamu, Mandera and the Tertiary Rift. To date, over 86 wells have been
drilled with a majority within the Tertiary Rift. Lamu Basin has significant gas
discoveries which extend off-shore.

1

Faith Tabu Pesa, ‘An Overview of the Mining Sector, Laws and Institutions in Kenya’ (Judiciary Training Workshop on Extractives, Nairobi, 5-9 November 2018) (unpublished).
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Figure 1: Map showing mineral resources and the locations they are found in Kenya

Following the discovery, the Government of Kenya has shown commitment
towards supporting the sector by creating an enabling policy, legal, and
institutional framework to maximise benefits from exploitation of oil and gas.
The country is also planning infrastructural development programmes that
will support the growing sector. These development programmes include: an
820 km pipeline from Turkana to Lamu, and construction of a new oil refinery
under the Lamu Port South Sudan Ethiopia Transport (LAPSSET) Corridor
project. Upon completion and commissioning, Lamu Port will be the largest
port in East Africa. The Government of Kenya plans to leverage on the port
in her development efforts. Moreover, the country has started transporting
stored crude oil, produced from injection and production testing at the Ngamia
and Amosing fields in Turkana, by road to Mombasa under the Early Oil Pilot
Scheme (EOPS) which seeks to establish enabling commercial, physical and
logistical infrastructure that will facilitate future Full Field Development of the
petroleum resources.2

2

<https://www.delivery.go.ke/flagship/earlyoil> on 28 January 2018.
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1.1.2 Brief Overview of the Mining Sector in Kenya
Mining has been an active sector in Kenya for over 80 years, yet with little
attention from the government. For instance, gold mining in Migori County
has been on-going since the early 1930s when Macalder Mines Limited was
issued with a special mining lease to operate in the area between Rivers Kuja
and Migori. Similarly, soda ash and fluorspar have been mined over many years
in Kajiado and Kerio Valley respectively.3
The mining sector’s contribution to Kenya’s GDP currently stands at
around 1%, although this is expected to increase to between 4% and 10% by
2030,4 indicating that much of the mineral resource wealth in Kenya is yet to
be exploited.5 With the discovery of more minerals such as gold and coal, the
potential of the mining sector to contribute significantly to Kenya’s economy
has come into sharp focus. The government recently formulated the Mining
and Minerals Policy and the Mining Act 2016, not only to address the regulatory
gaps that bedevilled the sector for over five decades, but also to align it with the
aspirations of the Constitution of Kenya 2010 and international best practices
particularly regarding transparency and accountability, local content and
environment, among others issues.
The Mining Act 2016, generally classifies the mining sector into three
categories: artisanal mining; small-scale mining; and large-scale mining
operations (LSM).6 ‘Artisanal mining’ refers to ‘traditional and customary
mining operations using traditional or customary ways and means’7 while
‘small scale mining’ is labour-intensive, with mechanisation being at low level
and simple.8 LSM refers to capital-intensive mining operations carried out by
large public or private companies using heavy and sophisticated machinery,

3
4
5

6
7
8

IHRB, Human Rights in Kenya’s Extractive Sector: Exploring the Terrain (London, IHRB 2016) 15.
Republic of Kenya, Mining and Minerals Policy (Nairobi, Ministry of Petroleum and Mining 2016) 6.
For example, in 2017, the Government approved a Nationwide Airborne Geophysical Survey that is set
to map the country’s minerals and natural resources. The survey is aimed at attracting more mineral
investment into the country among other key benefits.
Mining Act 2016, s 4.
Mining Act 2016, s 4.
See the distinctive features of small-scale mining under the Second Schedule of the Mining Act (Act
No. 12 of 2016).
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advanced technology and with a higher revenue turnover.9 Most mining
activities in Kenya involve artisanal and small-scale operations while LSM
operations are dominated by the Kwale Titanium project and the Magadi Soda
Ash project where Kenya is the third largest producer in the world.10
Kenya has a huge diversity of minerals, which can be classified as
metallic and non-metallic, as illustrated in Table 1 below.11
Table 1: Classification of Minerals found in Kenya
Metallic Minerals
Base and
Rare
metals
group

Iron ore
Copper
Manganese
Titanium
Tungsten
‘Rare
Earths’

Non-Metallic Minerals

Precious Precious
metal
Stones
Group
(Gemstones)

Gold

Ruby
Sapphire
Tsavorite
Amethyst
Rhodolite
garnets
Tourmaline
Pyrite

Dimension Construction
stones
and Industrial

Soapstone
Granite
Limestone
Marble
Travertine
Slate
Alabaster
Tuff

Barite
Chromite
Crushed stone
Diatomite
Fluorspar
Granite
Gravel
Gypsum
Limestone
Sand
Silica
Slag
Soda Ash
Vermiculite
Wollastonite

Fuel
Mineral
Group

Coal
(nonnuclear)

Gaseous
Minerals

Carbon
Dioxide
WaterCoal seam
gas

Source: First Schedule, Mining Act 2016

9

10
11

Mining Act 2016, s 4; Bernd Dreschler, Small-scale Mining and Sustainable Development within the
SADC Region (London, IIED & WBCSD 2002) 20; International Labour Office, Harnessing the Potential of Extractive Industries: Decent Work in the Rural Economy (Policy Guidance Notes) <https://www.
ilo.org/wcmsp5/groups/public/---ed_emp/---emp_policy/documents/publication/wcms_437199.pdf>
accessed 20 February 2018.
ibid 46.
See, e.g. Edgar Odari and Katindi Sivi-Njonjo, ‘An overview of the extractives sector’ in Katindi
Sivi-Njonjo (ed), Local Communities in Kenya’s Extractive Sector: From Paternalism to Partnership (Nairobi, Norwegian Church Aid 2015) 20-21.
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1.2 Context of Extractives Related Grievances
As Kenya’s extractive sector transforms, with actual oil production expected in 2021, the magnetic effect of a prospective petroleum and mineral economy is already being felt. There is an influx of businesses and job seekers in the
resource producing regions, high expectations and vested interests by different
stakeholders in the sector, particularly regarding revenues and tenders. The expectations raised by the oil and mineral finds have not been as effectively managed as they ought to be. Problems experienced in other resource-rich economies especially in Africa are becoming evident: anxieties among local communities about increased competition for (grazing) land, water, and employment
and business opportunities; high risk of speculation; and incipient conflict and
insecurity characterized by a series of community protests.12
Extractives related conflicts in Kenya, as in other resource rich
countries, are attributed to a number of causes among the following: (i) land
(control, ownership, access and compensation, and fear of displacement); (ii)
lack of or inadequate community consultation and feelings of exclusion from
the inception of extractives projects (including the fact that policy decisions are
often made for them but without them); (iii) demand for a big share of the benefits
(revenues, jobs and business opportunities); (iv) information asymmetry; (v)
environmental and health concerns; (vi) disruption of pastoral livelihoods; (vii)
security concerns (for instance, that extractives companies enjoy tight security
while communities continue to grapple with insecurity); and (viii) unfulfilled
social investment promises by the companies.13 In the Kwale titanium project,
for instance, local communities have expressed grievances over loss of land,
inadequate compensation and the fact that Tiomin had failed to provide
appropriate precautions for water safety and prevention of soil and water
contamination, given that the titanium deposits contain radioactive uranium
and thorium.14

12

13

14

Cordaid, ‘Oil Exploration in Kenya: Success Requires Consultation – Assessment of Community Perceptions of Oil Exploration in Turkana County, Kenya’ (2015) <https://www.cordaid.org/media/medialibrary/2015/09/Turkana_Baseline_Report_DEF-LR_Cordaid.pdf> on 23 January 2019.
ibid; Marta Conde and Philippe Le Billon, ‘Why do Some Communities Resist Mining Projects While
Others do Not?’ (2017) The Extractive Industry and Society 2-18.
Willice Abuya, ‘Resource conflict in Kenya’s Titanium Mining Industry: Ethno-ecology and the Redefinition of Ownership, Control, and Compensation’ (2017) 34 (2) Development Southern Africa 1-14; Willice Abuya, Kenya: A Socio-Historical Analysis of the Role of Policy in Mining Conflict Mitigation (2017).
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In the Turkana oil project, the most recent incident was witnessed in
June 2018, following the historic launch of the EOPS by the President, in
which local communities in Turkana disrupted the oil operations due to
concerns about insecurity, and lack of jobs and business opportunities for the
local communities.15 While it is true that the Turkana region has historically
experienced regular conflicts between neighbouring tribes of the Karamoja
Cluster16 mainly over water, pasture and livestock,17 the discovery of oil and gas
has raised stakes for power and further complicated the dynamics of political
tensions and inter-community conflict. It is notable that soon after the news
of oil discovery in Turkana appeared in the media, the Turkana community
began to see the influx of the Pokot and elite groups from other parts of Kenya,
an indication that something big was going on in Turkana County.18 The
community perceives the influx as a way of marginalizing them so as to deprive
them of benefit from the oil revenues.
Similar perceptions and related grievances are expected to emerge as more
minerals are discovered in other parts of the country. Anticipating that most of
these grievances will end up in court, the Extractives Baraza, which is based
at Strathmore University, developed this Guide for the Judiciary to deepen
understanding on the nature and context of grievances along the extractives
value chain and suggest ways and means through which such grievance could
be managed effectively. This Guide is a tool judicial officers could use in
resolving grievances in the extractives sector, which is unique, complex, and
sensitive comprising a web of stakeholders with diverse interests. The Guide
provides deeper understanding of the sector and diverse best practice models
for effective management of emerging grievances.
15

16

17

18

Sammy Lutta, ‘Turkana Residents Break into Ngamia 8 Oil Site’ Daily Nation (Nairobi, 30 June
2018
<https://www.nation.co.ke/counties/turkana/Turkana-oil--Residents-break-into-Ngamia8-well/1183330-4639252-format-xhtml-7ibj81/index.html> accessed 28 January 2019.
The term Karamoja cluster was introduced by the British colonial administration in order to define a
set of distinct ethnic groups from a shared origin and with similar dialects, living in the territory that
had been divided by the borders of Uganda, Kenya, Ethiopia and Sudan. These tribes include Turkana,
Pokot, Karamojong, Toposa, Nyangatom and Didinga.
Kennedy Mkutu, ‘Avoiding the Local Resource Curse in Turkana, Kenya’ (2016) 28 (4) Horn of Africa Bulletin 18-26 <https://life-peace.org/hab/avoiding-the-local-resource-curse-in-turkana-kenya/>
on 23 January 2019; Ruto Pkalya (ed.), Combating the problem of Small Arms in Northern Kenya: Case
Studies and Testimonies of the Pastoralist Communities, Armed Violence and Small Arms Reduction in
Pastoralist Communities in Kenya (A Joint UNDP Kenya and GoK (Arid Lands Resource Management
Project II) Initiative 2011) 4.
Extractives Baraza, Tracing and Documenting Grievances and Grievance Handling Mechanisms in the
Oil and Gas Sector in Kenya: Experiences from Turkana County (Listening Project Report, 2018).
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1.3 The Purpose of the Guide
The Judiciary is undoubtedly a critical stakeholder in ensuring access
to effective remedies in the extractives sector in Kenya. As the number of
extractives related grievances increase, Courts and tribunals will be the
ultimate fora for the redress of those grievances. This is so, especially with the
Environment and Land Court, which has jurisdiction to hear and determine
disputes relating to, inter alia, environmental planning and protection, and
access to, use and ownership of land (including mining, minerals and other
natural resources).19 However, as Rees rightly observes, the Judiciary is not
the only available and preferred forum for extractives related grievances.20
The Listening Project affirms this with the finding that local communities still
prefer to resolve matters out of court.21
Nevertheless, and considering the centrality of the Judiciary in dispensing
justice, there is need to deepen the understanding of judicial officers on the:
extractives sector, the extractives value chain, present and potential grievances
at each phase of the value chain as well as the best models for handling
those grievances, including the use of alternative dispute resolution (ADR)
mechanisms as prescribed in Article 159(2) of the Constitution 2010. It is hoped
that this Guide will play a significant role in fulfilling this goal, and contributing
to advancing access to justice in the extractives sector in Kenya.
Moreover, the Guide is the first of its kind as it provides a quick reference
point for judicial officers on the extractives sector and all available judicial and
non-judicial grievance handling mechanisms. It is anticipated that it will provide
both theoretical foundations and practical application for understanding and
resolving extractives related grievances. Lastly, the Guide will be particularly
useful to other actors and stakeholder groups, such as lawyers, communities,
extractives companies, researchers, academicians, County Governments and
civil society organizations (CSOs).

19
20

21

Environment and Land Court Act No. 19 of 2011, s 13(2).
Caroline Rees, ‘Grievance Mechanisms for Business and Human Rights: Strengths, Weaknesses and
Gaps’ (2008) Corporate Social Responsibility Initiative, Working Paper No. 40, Cambridge, MA: John
F Kennedy School of Government, Harvard University.
Extractives Baraza, Strathmore University, Tracing and Documenting Grievances and Grievance Handling Mechanisms in the Oil and Gas Sector in Kenya: Experiences from Turkana County, 24.
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1.4 Scope and Structure of the Guide
The Guide is designed to advance access to justice in Kenya’s extractives
sector (mining, oil and gas). It covers: the typical extractives value chain
(according to the World Bank); the typology of grievances along the chain; best
practice models; and the spectrum of response mechanisms that exist—ranging
from traditional justice, ADR, site-level (company-run), administrative, to
judicial mechanisms. It is recognised that Kenyan Courts have in a number
of cases identified fundamental principles that should guide specific aspects
of extractive projects (such as free, prior informed consent (FPIC) and public
participation, environmental aspects, access to land and compensation).22
Therefore, any grievances handling mechanism must apply such principles to
advance access to justice. Discussions on best practice models are adopted from
different jurisdictions to inform a robust model for Kenya that combines both
judicial and non-judicial mechanisms.
The Guide is structured into seven chapters, namely: Introduction
(Chapter 1), extractives sector value chain (Chapter 2), grievances along the
value chain (Chapter 3), existing channels for handling grievances (Chapter
4), best practice models (Chapter 5), the role of the Judiciary (Chapter 6) and
recommendations (Chapter 7). The contents of the Chapters are interrelated
because a grievance at the contract award stage, if not addressed, has the
potential to affect the other stages in the value chain.

1.5 Process and Research Design
The development of this Guide is a culmination of a three-phase project
on “Advancing Capacity and Access to Justice in Kenya’s Extractives Sector,”
which commenced in March 2018 with a Listening Project on “Tracing and
Documenting Grievances and Grievance Handling Mechanisms in the Oil and
Gas Sector in Kenya: Experiences from Turkana County.”
22

See, e.g., Kenya Airports Authority v Mitu-Bell Welfare Society & 2 others [2016] eKLR; Peter Makau
Musyoka and 19 Others (Mui Coal Basin Local Community) v The Permanent Secretary, Ministry of Energy and 14 Others (2014) eKLR; Mohamed Ali Baadi and Others v The A.G. and 6 Others (Petition 22 of
2012); Republic v The Attorney General & Another ex parte Hon. Francis Chachu Ganya (JR Misc. App.
No. 374 of 2012); Rodgers Muema Nzioka & 2 others v Tiomin Kenya Limited [2001] eKLR; Republic
v National Environmental Management Authority ex parte Hakika Transport Services Limited [2012]
eKLR; John Mutungu Waititu v China Wuyi (Kenya) Co. Limited [2018] eKLR; Francis Chachu Ganya &
4 Others v Attorney General & Another [2013] eKLR.
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Based on the findings of the Listening Project, the Extractives Baraza, in
partnership with the Judiciary Training Institute (JTI) and the International
Development Law Organization (IDLO) conducted a two-part training
workshop for judges and legal researchers on 5th–9th November 2018 to
strengthen their capacity regarding key legal aspects in the extractives sector,
including the interface between different dispute resolution avenues within
the sector.
The development of this Guide was also based on an in-depth desk
review of relevant literature, laws and policies, stakeholder feedback from the
Listening Project Dissemination meeting held on 2 October 2018 at Strathmore
University, and the validation workshop with key sector players. The Guide
adopts a value chain design which: identifies potential grievances at each stage
of the chain; proposes diverse grievance handling options for the Judiciary to
undertake at each stage; and establishes the interface between judicial and
non-judicial mechanisms (that is, ADR).

CHAPTER 2

The Extractives Industry Value Chain

2.1 Introduction
The extractives industry (EI) is complex yet with huge potential to
transform economies, if well managed. Considering this complexity, a detailed
understanding of the EI value chain is important. Efforts by different players
have sought to create an understanding of the sector by identifying key stages/
chains of the EI from the extraction of natural resources, to their processing and
sale, all the way through to the ultimate use of the revenues.1 This Guide adopts
the full EI value chain developed by the World Bank and other development
partners2 which encompasses the key decision points from the award of licenses
and contracts, through regulation and monitoring of operations, collection
of taxes and royalties, distribution of revenues and use of those revenues to
support sustainable development policies and projects.3 Be that as it may, the
World Bank framework has been criticised for leaving out the pre-award and
decommissioning of projects phases.4

1

2

3

4

Natural Resource Governance Institute, ‘The Value Chain’ (Natural Resource Governance Institute, 1
January 2010) <https://resourcegovernance.org/analysis-tools/publications/value-chain> accessed 14
February 2019.
Eleodoro Mayorga Alba, ‘Extractive Industries Value Chain. A Comprehensive Integrated Approach to
Developing Extractive Industries’ (2009) A Working Paper by the Oil, Gas and Mining Policy Division
and the Africa Poverty Reduction and Economic Management Department, World Bank
<http://siteresources.worldbank.org/INTOGMC/Resources/ei_for_development_3.pdf> accessed 14
February 2019.
Deval Desai and Michael Jarvis, ‘Governance and Accountability in Extractive Industries: Theory and
Practice at the World Bank’ (2012) 30 (2) Journal of Energy & Natural Resources Law 101-128.
Mauricio O Rios, Florian Bruyas and Jodi Liss, ‘The extractives industries value chain as a framework
for conflict prevention’ (2015) A Discussion Paper 6.
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Figure 2: Extractives Sector Value Chain
1

Award of Contracts
and Licences

2

Regulation and
Monitoring of
Operations

3

Collection of Taxes
and Royalties

4

Revenue
Management and
Allocation

5

Implementation of
Sustainable
Development
Policies and Projects

Source: Alba (2009)

At each stage of the EI value chain, several stakeholders are involved
including companies (private and public), government agencies, financial
institutions (national, regional and international), civil society organizations
(CSOs) and local communities. These stakeholders have diverse expectations
and interests based on their positions, alliances and importance5 which
potentially gives rise to grievances. The above value chain is explored further
below.

2.2 Award of Contracts and Licences
Once a government makes the decision to explore mineral resources,6
it awards contracts and licences to prospective investors either through a
competitive bidding process or direct negotiations depending on the legal
system in force.7 At this phase, concerned government officials ensure that the
government and the public get the best deal, and that the award of contracts is
not shrouded by opacity.
In most cases, the law governing the EI stipulates principles and
standards for awarding contracts and licences, including security of title,
freedom to operate on a commercial basis, access to resources, comprehensive
environmental protection, dispute resolution and a framework for fiscal terms.8
The role of the government, investors, and national company is clearly outlined
to avoid any conflicts of interest. Equally, depending on the nature and stage of
the project, technical and financial aspects related to the project are outlined
5

6

7
8

Claudine Sigam and Leonardo Gracia, Optimizing Value Retention in Host Countries (Geneva, UNCTAD
2012) 6 <https://unctad.org/en/PublicationsLibrary/suc2012d1_en.pdf> accessed 14 February 2019.
Natural Resource Governance Institute, ‘The Value Chain’ (Natural Resource Governance Institute, 1
January 2010) <https://resourcegovernance.org/analysis-tools/publications/value-chain> accessed 14
February 2019.
Alba (n 2) 4.
ibid.
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to ensure that only investors with the technical and financial capability are
awarded contracts and licences. It is vital to ensure that the dispute resolution
clause provides for appropriate and accessible mechanisms for handling
grievances. For instance, where arbitration is provided in the contracts, there is
need to closely examine the following aspects: the juridical seat, venue, number
of arbitrators, governing law of the arbitration, and appointing entities.
It is during this stage that the sharing formula between the government
and the investor is agreed upon in accordance with a country’s fiscal regime
that sets out the guidelines for such agreements. The revenue sharing formula
is different in petroleum and mining operations. In the mining sector, the law
generally sets out the fiscal terms. In the petroleum sector, the law defines the
basic structure of the fiscal terms, while project-specific terms are usually set in
the relevant contract or licence. For instance, in Kenya, the Model Production
Sharing Contract (MPSC) of 1984 clearly outlines the sharing formula between
the government and the contractor based on barrels of oil produced per day.9
However, there have been efforts to change this mode of sharing profits to a
more robust model as stipulated in the proposed MPSC under the Petroleum
(Exploration, Development and Production) Act 2019. The MPSC (2019)
provides for the use of R-Factor instead of rate of production per day to share
profits. The R-factor is the ratio of cumulative revenue to cumulative costs.
In the use of R-factor, governments share increases as project becomes more
profitable.
The award of licences depends on the stage and scale of the project. For
instance, in the petroleum sector, licences are granted in three stages depending
on the existing legal system: exploration and appraisal (E&A); development;
and production. In most jurisdictions including Kenya, mining operations
are categorized into large-scale, small scale, and artisanal (which is largely
informal). Once licences and contracts are awarded, grievances on prospecting
(land ownership issues and land degradation), loss of land and compensation
arise. This is where the community is most active in opposition against the
extractive company and government.

9

Petroleum (Exploration and Production) Regulations 1984, Part VI (3) of MPSC.
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Under the Kenyan Mining Act 2016, the types of licences awarded are
shown in Table 2 below:
Table 2: Types of Mining Licences and Permits under the Mining Act 2016
Scale of Operation &
Licences/Permits

Block/Size/Area

Requirements

Duration

LARGE SCALE
MINING

Open to persons/
companies regardless of
nationality and must meet
the following criteria:

RL- up to 2 years
and not renewable

b) Prospecting
Licence (PL)

A block is 0.21 km2 and
that is the minimum
any applicant for
large scale mining
may be granted and
the maximum is as
follows:

c) Retention Licence
(RTL)

RL-5000 blocks
(1050km2)

d) Mining Licence
(ML)

PL-1500 blocks
(315km2)

a) Reconnaissance
Licence (RL)

RTL-1500 blocks
(315km2)
ML- 300 blocks
(63km2)

a) Technical competence
b) Financial capabilities
c) Proposals on local
employment and
training
d) Proposals on use
of local goods and
services
e) Work programme for
RL and PL. Feasibility
study in the case of an
ML.

PL-up to 3 years
and renewable
twice (9 years in
total)
RTL- up to 2 years
and renewable for
any period up to
two years
ML-up to 25 years
and renewable for
up to 15 years or
for the remaining
life of mine base on
reserves

f ) Environmental permit
from NEMA
g) Consent from the
landowner
SMALL SCALE
MINING

RP - covers the entire
county

a) Reconnaissance
Permit (RP)

PP - 25 blocks
(5.25km2)

b) Prospecting Permit
(PP)

MP - 2 blocks
(0.42km2)

c) Mining Permit
(MP)
d) No retention
permit
ARTISANAL
MINING
a) Artisanal Mining
Permit (AMP)
b) RP and PP not
applicable

AMP up to one block
but fractions of a
block may be granted

Citizens only but if applicant is a body corporate
or company, shareholders
must be at least 60% Kenyan citizens. In case of an
RP-no further qualification is required but applicants for PP and MP must
show proof of experience,
financial resources and
provide work programme.

RP-one year and
not renewable

Citizenship, consent
from landowner, and
environmental permit are
the key qualifications for
this permit

Up to 3 years and
renewable

PP-up to 5 years
renewable once

MP-5 years
renewable
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After award of contracts, the investor commences exploration activities,
which may either be on land (onshore) or in the sea (offshore) including an
assessment of the quantity of the available resources to determine the possibility
to exploit them.10 The process of establishing the availability of oil and gas, for
example, includes prospecting, seismic and drilling activities that take place
before the development of a field is finally decided.11 The exploration stage
may take between three to ten years to complete after which companies will
do appraisals to determine whether the resources are commercially viable. In
Kenya, under the Petroleum (Exploration and Production) Act (Cap 308), the
existing MPSC (1984) provides for exploration for a specific period of ‘contract
years’ upon entering into agreement. This period is extended at every stage of
exploration ‘if the contractor has fulfilled his work and expenditure obligations.’
Under the MPCs, the company bares all the risks associated to exploration.

2.3 Regulation and Monitoring Operations
This is the second most important stage in the EI value chain, and it
is generally governed by a country’s own laws, policies and development
priorities. Under Article 69(1) (a) of the Constitution 2010, the State is required
to “ensure sustainable exploitation, utilization, management and conservation
of the environment and natural resources, and ensure the equitable sharing
of the accruing benefits.” This includes putting in place a robust regulatory
framework to effectively regulate and monitor environmental and social costs
against the activities of the company, production and export volumes, prices,
and capital and operating costs, and compliance with procurement procedures
and local content obligations. The aim is to ensure that the investor adheres to
the contractual obligations set out in the contract with the government. The
regulatory framework brings together different players from those handling
technical, financial, procurement, and audit to environmental and social aspects
of the projects. This in itself requires close coordination of the different entities
to address regulatory gaps and conflicts relating to mandate.
The EI legal framework in Kenya consists of the Petroleum (Exploration
and Production) Act (Cap 308), Petroleum (Exploration, Development and
10
11

Sigam and Gracia (n 4) 3.
Havard Devold, Oil and Gas Production Handbook: An Introduction to Oil and Gas Production, Transport, Refining and Petrochemical Industry (Oslo, ABB Oil and Gas 2013) 4.
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Production) Act 2019, Energy Act 2019 and the Mining Act 2016 supplemented
by diverse sectoral regulations and laws.12 The State Department of Petroleum
and State Department of Mining under the Ministry of Petroleum and Mining
is responsible for implementing these laws. The State Department of Mining
currently runs an online Mining Cadastre, established under the Mining Act
201613 that shows all the mining licences and permits granted by the government
to various investors. The Cadastre allows one to map out areas that contain
minerals, apply for and renew mineral rights, and access details of different
holders of mineral rights. The Mining Act 2016 has also established the Mineral
Rights Board whose functions are to advise and give recommendations to
the Cabinet Secretary on, among others, grant, rejection, retention, renewal,
suspension, revocation, variation, assignment, tendering or transfer of Mineral
Rights Agreements. The Energy Act 2019 establishes the Energy and Petroleum
Regulatory Authority (EPRA) to, inter alia, ‘regulate, monitor and supervise
upstream petroleum operations in Kenya.’14 The EPRA will also ‘work with the
relevant statutory authorities to formulate, enforce and review environmental,
health, safety and quality standards for the upstream petroleum sector.’15
Moreover, EPRA is responsible for enforcing local content requirements.16
The National Environment Management Authority (NEMA), established
under the Environmental Management and Coordination Act 1999 (EMCA), is
the lead agency when it comes to monitoring environmental compliance. This
includes reviewing and approving of environmental impact assessment (EIA)
reports submitted by project proponents prior to issuance of a licence by NEMA.17
Meaningful participation and consultation of project level stakeholders, such
as local and potentially affected communities, is critical in this process.18
Participation and consultation should take place at the earliest stage of the
project so as to integrate mitigation measures into the EIA reports and project
functions based on concerns and feedback from those directly affected. EMCA
12

13
14
15
16
17
18

Other laws that are instrumental at this stage include the land laws (Land Act 2012, Land Registration
Act 2012, Community Land Act 2016, Survey Act Cap 299, National Land Commission Act 2012, and
Land Adjudication Act Cap 284) especially during land acquisition and compensation; Water Act 2016;
Forest Conservation and Management Act 2016; Fair Administrative Action Act 2015; and the Access to
Information Act 2016.
Mining Act 2016, s 191.
Energy Act 2019, s 9(b).
Energy Act 2019, s 9(q).
Energy Act 2019, s 9(ee).
Environmental Management and Coordination Act 1999, s 58 (EMCA 1999).
Environmental (Impact Assessment and Audit) Regulations 2003, regulation 35(2) ( j).
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provides for participatory environmental and social monitoring by establishing
County Environment Committees (CEC) charged with the proper management
of the environment within each county.19
To effectively regulate and monitor the EI, governments put in place
requirements for building capacity of its officers from different agencies with
a mandate in the industry. Kenya, in particular, has secured funding through
the World Bank to develop its capacity, under the Kenya Petroleum Technical
Assistance Project (KEPTAP).20 Through KEPTAP, the government has trained
various government agencies and civil society actors to adequately participate
in regulation and monitoring of the petroleum sector operations. Such technical
assistance is also geared towards putting in place robust laws, policies and
regulations.

2.4 Revenue and Tax Collection
At this stage, the government establishes sound fiscal instruments for
collecting taxes specific to the oil, gas and mining sector as well as royalties,
surface fees, bonuses, local content support and training payments, production
sharing and any other levies that may be provided within the contract between
the government and the investor.21 Clarity on who, from whom, when and how
revenues and taxes will be collected is important. It should be noted that EI
operations start generating revenues once production begins.
The fiscal regime and instruments (procurement and audit tools) a
government chooses to use in extractives operations determine how efficient it
will collect taxes, royalties, duties and other revenues, and obtain an adequate
and appropriate share of the benefits from its resources. The fiscal regimes
governing the extractives sector can be categorised broadly into: concessions
and contract regimes. PSCs and concessions have similarities particularly when
it comes to ownership of production, which generally vests with the investor
upon production.22
19
20
21

22

EMCA 1999, s 29.
<http://projects.worldbank.org/P145234?lang=en> accessed 18 February 2019.
NRGI, ‘The Value Chain’ (Natural Resource Governance Institute, 1 January 2010) <https://resourcegovernance.org/analysis-tools/publications/value-chain> accessed 18 February 2019.
United Nations, United Nations Handbook on Selected Issues for Taxation of the Extractive Industries
(New York, United Nations 2017) 24.
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Table 3: Different Fiscal Regimes in Extractives Industries23
Fiscal Regime Sector
Concessions

Contract
Regimes

They are
common in
both mining
and petroleum
industries
and usually
prescribed by
law

Characteristics
• Minerals or oil and gas extracted belong to the investor,
who in exchange for such rights pays a royalty on the
volumes extracted and other payments such as bonuses
and delay rentals.23
• State can participate through provisions on equity
participation.

This form of
fiscal regime
comprises
production
sharing
contracts (PSCs)
and Risk Service
Contracts.

PSCs/PSAs

Common in oil
and gas sector.

• State agency or national oil company (NOC) directly
involved in operational decisions either in its capacity
as concessionaire or in its participation as a member of
a management committee (similar to a joint operating
committee) with the investor.

• States share the profits of the exploitation (Profit Oil)
with the investor through an agreed sharing formula after
the investor has recouped the costs of investment and
production (Cost Oil).
• Ownership of the investors’ share of such production
generally vests with the investors upon production.

Risk Service Contracts
• Found primarily in the oil and gas sector.
• State owns the oil and gas as well as all production. The
investor never obtains rights to the petroleum.
• The contractor carries the full investment risk.
• The investor assumes all risks and costs and is
reimbursed for its costs. The investor is also remunerated
for the service it provides in accordance with a mutually
agreed formula so long as commercial production targets
are met.
• Reimbursement and remuneration are normally in
cash, although in some states the cash payment may be
converted to an equivalent amount of petroleum by right.

23

ibid 23.
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Characteristics
• Gives government direct ownership, opportunity to participate in decision-making and also means to promote
knowledge transfer
• Takes different forms, for example:
o Fully paid-up equity (Full participation interest) on
commercial terms putting government on the same
footing as investor
o Carried participation interest: government equity
share of exploration and or development costs are
advanced by other investors with recovery of carried
costs to come from production
o Free equity participation: simple grant of equity to the
state without any financial obligation or compensation
to the investor. The government, however, receives a
share in the joint enterprise’s dividends pro rata to its
equity interest.

In Kenya, the PSC provides for specific payments namely signature bonuses24
and surface fees. The signature bonus is paid on or before execution date of the
PSC by a direct bank transfer to the relevant ministry account in accordance
with the applicable law. The surface fees are charged per square kilometre per
annum at different exploration periods, for example, Five United States Dollars
(USD5.00) per square kilometre per annum during the initial exploration
period.25 The PSC also provides for in-kind payments towards local employment,
training and community development projects. For instance, under the CAMAC
contract, the contractor is required to invest in a training program for Kenyan
citizens.26 The contractor is also obliged to directly contribute towards local
community development projects.27

24
25

26

27

This is payment of a fee to a host government upon signing a PSC or a concession licence agreement.
See Clause 5(1) & (2) of the Production Sharing Contact between the Government of the Republic of
Kenya and CAMAC Energy Kenya Limited relating to Block L1B.
See Clause 13(2) (i) of the Production Sharing Contact between the Government of the Republic of
Kenya and CAMAC energy Kenya Limited relating to Block L1B. CAMAC to contribute or hold to the
order of the Ministry a Minimum of one hundred and seventy-five thousand United States Dollars
(USD 175,000.00) per year during the initial exploration period towards the ministry training fund.
See Clause 13(3) of the Production Sharing Contract between the Government of the Republic of
Kenya and CAMAC energy Kenya Limited relating to Block L1B. The Contractor shall by way of direct
payments contribute a minimum of United States Dollars Fifty Thousand (USD 50,000.00) per year
towards the local community development projects.
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Fiscal regimes should be clear and simple to avoid any misinterpretations,
uncertainties and loopholes for ease of implementation. It is also important
to ensure a higher level of transparency in revenue collection through regular
public reporting. In Kenya, for instance, the government can use the open
government portal to publish financial reports to the public to boost public
and investor confidence and curb risks such as corruption in the collection of
revenues/taxes.

2.5 Revenue Management and Allocation
Revenue management and allocation (or distribution/sharing) in EI
are closely intertwined. Management involves putting in place principles or
procedures to manage the revenues while distribution refers to the manner
in which the government allocates, or distributes, EI revenues to different
levels of government, institutions, or directly to citizens.28 EI revenues are
finite due to the limited lifespan of each extraction cycle. Additionally, since
prices fluctuate according to market forces, they have ripple effects on other
industries, especially if the economy does not have the absorptive capacity to
make efficient use of exchange rate appreciation.29
The revenue management and allocation stage is therefore critical. It
generally involves establishing a clear framework for managing and allocating
EI revenues for current expenditure, establishing sovereign wealth funds, and
saving prudently (using a revenue saving mechanism that includes institutional
arrangement) in times of great windfall to contribute to sustainable development
for all. A clear governance structure is essential to promote openness in the
management of EI revenues.30 In Kenya, the law provides for regulations to
provide an accountable and transparent framework for reporting mining and
mineral related activities, including revenues paid to the government by mineral
right holders.31 This provision cushions against misuse or diversion of revenues
28

29

30
31

NRGI, ‘Revenue Management and Distribution: Addressing the Special Challenges of Resource Revenues to Generate Lasting Benefits’ (2015) NRGI Reader
<https://resourcegovernance.org/sites/default/files/documents/nrgi_primer_revenue-management.
pdf> accessed 18 February 2019.
ibid. A good example is when skilled workers are extracted to extractives industries thereby affecting
other industries’ operations due to low or lack of skilled workers as the country becomes more dependent on natural resources.
Alba (n 2) 14.
Mining Act 2016, s 119(3) (a).
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from the mining sector by putting in place clear reporting mechanisms that
encourage transparency in the management of mining royalties.
It is noteworthy that revenue sharing is usually influenced by politics as
well as the need to balance between national and county governments demands
for development. Sharing formulae are generally stipulated in the laws and tend
to differ from country to country. In Kenya, the distribution of mining royalties
between the national government, county government and community is in
the ratio of 70, 20 and 10% respectively,32 while the Petroleum (Exploration,
Development and Production) Act 2019 provides for a slightly similar sharing
ratio of 75 (national government), 20 (county government) and 5% (community).
The sharing of EI revenues is complex and is a source of grievances between the
national government, county government and local communities. Therefore,
the use of rules and procedures that are simple, clear, transparent and equitable
in the distribution of the revenues is generally recommended.33
The capacity to manage and efficiently use the allocated revenues to
different levels of government including counties in the case of Kenya should
be considered when distributing EI revenues. Monitoring mechanisms should
also be put in place to ensure adherence to set utilization standards, for example,
those on procurement.

2.6 Implementation of Sustainable Development Policies and
Programmes
This stage requires the government to implement sustainable development
programmes owing to the finiteness of EI resources, and the strengthening
of other sectors of the economy such as agriculture, manufacturing, health,
infrastructure and education. It also requires investing in physical, human
and financial assets that can contribute to sustainable development. In this
stage, governments put in place clear spending plans especially in ensuring
economic diversification. As such, national development plans like Kenya
Vision 2030 need to incorporate the EI sector and clearly outline which aspects
of development such revenues will support, for instance, social and physical

32
33

Mining Act 2016, s 183(5).
Alba (n 2) 16.
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infrastructure.34 Sustainable development processes involve a macro-level and
micro-level approach that prioritizes national level development as well as
development in producing regions. This approach needs to have political buyin to be successful.
To develop producing regions, governments can enter into joint partnerships with investors and civil society to enhance sustainable development processes, plans and programmes. For instance, these three entities play a role in
corporate investment projects by closely aligning such projects with County
Integrated Development Plans (CIDP) in the case of producing regions. Ultimately, close collaboration and coordination between governments, private
sector, investors and citizens should be enhanced given the grievances surrounding control over resource bases for long-term sustainability.

2.7 Conclusion
The foregoing EI value chain is adopted in this Guide as a framework
for EI grievance management as it defines and recognizes a sequence of links
for the public and private sectors. The value chain framework is critical for
understanding how one action/policy or omission in one particular link is
likely to affect other links, and create potential tensions and conflicts along the
chain. For example, lack of transparency during Link 1 (award of contracts and
licences) on environmental protection may be followed by an environmental
crisis in Link 2 (operations) which may lead to heightened tensions with the
catchment area community. The value chain is key in helping stakeholders
identify a wide variety of flashpoints and thereby take pre-emptive measures
to mitigate risks.

34

ibid 18.

CHAPTER 3

Grievances along
the Extractives Value Chain

3.1 Introduction
As discussed in Chapter 2, different grievances are likely to arise along
phases of the value chain. Consequently, there is need to understand those
grievances and address them for effective governance of the extractives sector.1
At each stage of the EI value chain, there are numerous processes, activities and
stakeholders with potential to drive or avert grievances. The grievances may be
between governments and company, government and community, community
and company, host government and home government, and national and county
governments among others. It is acknowledged that due to the multiplicity of
actors, issues and complexity of the sector, it is not easy to create a typology of
all the grievances along the value chain. Whereas this chapter seeks to describe
in detail the grievances (present and potential) along the EI value chain, we are
cognisant of the fact that there are grievances that are cross-cutting and that
feature throughout the value chain. These cross-cutting grievances may touch
on: local content; lack of transparency; unmet promises; corruption; political
contestations; benefit-sharing and definition of who is a ‘community’.

1

Extractives Hub, ‘Conflict and Extractives’ <https://extractiveshub.org/topic/view/id/5/chapterId/509> accessed 20 February 2019.
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Figure 3: Potential drivers of grievances along the extractives value chain
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3.2 Award of Contracts and Licences
The awarding of contracts and licences generates several grievances
relating to consultation, corruption, lack of transparency to compensation and
unmet expectations, among others. Potential drivers of grievances at this stage
include:

1.

Lack of transparency in the award of contracts and licences to
investors

Lack of transparency in the award of contracts and licences remains a
key challenge in the extractives industry (EI). Often, grievances arise when
decision-making, especially during the contract award stage, is secretive.2 This
lowers public confidence and creates mistrust regarding the awarding process.
If escalated, mistrust leads to tension thereby hindering the gains that the EI
can have in the development of a country. Whereas the contracts/licenses will
have set out key obligations, rewards, rights, and protections in extractives
investments3, grievances arise when stakeholders seek to know the nature of
contracts or licences entered into by the government, what the government and
2
3

ibid.
<OCP2016_EITI_brief.pdf, promises are vanity, contracts are reality, transparency is sanity> accessed
on 20 February 2019.
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the investor have committed to, and if the government has negotiated a good
deal.
In Kenya, there are complaints that the award of contracts and licences has
been extremely secretive and opaque from the general public. At the heart of
this complaint is the challenge of balancing between the commercial interests
of investors, in not disclosing contracts, and the public interest in having access
to information. This has led to a push for more openness in the process of
awarding contracts as guaranteed by the Constitution 2010. However, while
the Constitution 2010 sets a strong framework for access to information,4 the
Access to Information Act limits that right, for instance, if disclosure would
undermine national security; substantially prejudice the commercial interests
of party from whom information is obtained; or cause substantial harm to the
ability of the Government to manage the economy of Kenya5 Additionally,
existing laws, especially in the petroleum sector, contain confidentiality clauses
meaning the negotiation of contracts and execution is not fully transparent in
Kenya.
Moreover, whereas Article 71 of the Constitution 2010 provides an
important element of transparency and accountability in the licencing process,
by requiring parliamentary ratification of agreements, it does not guarantee
the public immediate access to the full text and terms of existing contracts.
For example, although the Petroleum Act 2019 requires the Cabinet Secretary
to develop a framework for reporting, transparency and accountability in the
upstream petroleum sector (including the publication of all contracts),6 there
are no assurances that the existing PSCs, as well as their amendments and
annexes, will be made public.
Contract disclosure is increasingly considered an international best
practice.7 Internationally, there have been efforts towards more transparency
including making contracts available through initiatives like Extractives
Industry Transparency Initiative (EITI). In some jurisdictions, there is a
tendency towards partial disclosure, such that sensitive information is withheld
in the public interest while the non-sensitive information is disclosed.
4
5
6
7

Constitution of Kenya 2010, art 35. See also the Access to Information Act No 31 of 2016.
See generally Access to Information Act No 31 of 2016, s 6.
Petroleum (Exploration, Development and Production) Act 2019, s 119.
Natural Resource Governance Institute (NRGI), ‘Promoting Transparency and Monitoring of Contracts’ Parliamentary Briefing, NRGI, January 2015.
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Due to the importance of land to the social, economic, cultural and political
lives of communities in Kenya, it has potential to evoke grievances and violent
conflicts. Such grievances could arise after the award of contracts, and include
ownership contestations, loss of land, land degradation, loss of source of
livelihoods (grazing sites, watering points and sacred sites), lack of community
consent in land acquisition, fear of displacement, and land and crops valuation
which affects amount of compensation. The community always raises these
grievances against the extractive company and the government.

3.

Renewal and revocation of contracts and licences

Considering that the extractives industries have several phases especially
in the respective sectors, investors are required to apply either for extension or
renewal of contracts and licences. In the mining sector in Kenya, investors are
required to apply for different types of licences during different phases of the
project. These licences include Reconnaissance Licence, Prospecting Licence,
Retention Licence and a Mining Licence in large scale mining operations.
Grievances may therefore arise either in the delay in renewal or actual
revocation of the licence or award of a new contract. Furthermore, grievances
may arise when the government or even investors want to renegotiate certain
provisions in the licence or contract. This is common when there is transition
from one government to another and the new government wants to renegotiate
contracts.8 This was the case in Cortec Mining Kenya Limited v Cabinet Secretary
Ministry of Mining & 9 Others, precipitating judicial review proceedings by
Cortec for an order to quash the decision of the Cabinet Secretary and Attorney
General revoking its Special (mining) Licence.9 The Court held, inter alia,
that, “under EMCA, ‘Mining’ is one of those projects that require to undergo
an EIA before implementation. To the extent that the Commissioner of Mines
was not furnished with a NEMA licence as required under the EMCA and the
Regulations made thereunder, he could not issue a valid mining licence and the
one he issued to Cortec on 7th March, 2013 was null and void and of no legal
effect.”

8

9

Paul Stevens, Jaakko Kooroshy, Glada Lahn and Bernice Lee, Conflict and Coexistence in the Extractive
Industries (A Chatham House Report, 2013).
Environment and Land Case No. 195 of 2014.
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Similarly, the Kibaki government renewed the lease for Magadi Soda
Company without consulting or notifying the community while the community
was patiently waiting for the lease to run out. This led to protest by the Maasai
community at Parliament Buildings, which was ruthlessly quashed and their
lawyer killed under mysterious circumstances at Ngong town.10

4.

Corruption in the award of contracts and licences

Due to the economic potential of the EI, corruption risks are quite
high especially in the award of contracts and licences. Governments employ
different approaches in the award of contracts and licences. While some take
an open door policy for the allocation of rights either through a first come, first
served basis, others enter into direct negotiations with one or more interested
investors creating room for corrupt practices.11
Corruption related grievances may also arise as a result of bribery, interference in the negotiation processes through political interests or extortion so
as to influence the decision making process; and compromise of public officials
to circumvent or relax certain provisions in contracts. Some of the corruption
related grievances in Kenya arise in the issuance of EI licences/contracts. For
instance, in 2013, the then Mining Cabinet Secretary revoked forty-two mining licences granted between January and May 2013 and ordered for an independent report concerning their validity.12 His decision was based on the fact
that the licences had been improperly awarded by the previous administration
during the transitional period in 2013.13 Evidence indicated that the licences
had been issued by the Commissioner of Mines as ‘special licences’ without the
grant of a lease under the Mining Act, 1940, and review of Parliament as is usually required under the Constitution 2010.14
Apart from award of contracts and licences, corruption is manifest when
obtaining consent from community members to access land for operations. This
is especially in situations where community leaders are used as representatives.

10

11

12
13
14

Lotte Hughes, ‘Mining the Maasai Reserve: The Story of Magadi’ (2008) (2(1) Journal of Eastern African Studies 134–164.
OECD, ‘Corruption in the extractives value chain: Typology of risks, mitigation measures and incentives’ OECD, 2016.
Holman Fenwick Willan Singapore LLP, ‘Kenya – Mining Update’ (September 2013).
ibid.
ibid.
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In the case of Base Titanium, the community in Kwale maintains that to
date, their consent was not obtained, and have subsequently disowned the
representatives in the Land Compensation Committee as sell outs. The
community asserts that the consent was obtained through bribes dished out by
Tiomin (K) to chiefs and other community leaders during the deliberations on
the mining project. Similar claims have been raised in Turkana regarding the
acquisition of land for the oil and gas project. According to the Extractives Hub,
the risks for corruption are more likely among small companies involved in the
exploration phase, since they are less exposed to reputational risks as opposed
to big companies.15

5.

Inadequate engagement and access to information

The EI creates a lot of interest among many stakeholders due to its
economic potential. There are however, risks for grievances to arise when
there is little or no engagement of the different stakeholders, especially the
communities. For communities, this raises the concern that they will face
immediate environmental, social, health or other negative impacts from the
operations without any form of compensation or protection.16
In Kenya, the EI has experienced grievances around consultation in the
areas of determining compensation, access to land and available opportunities.17
This is despite the fact that as much as EI companies are legally required
to consult local communities before an extractive project begins, there is
no substantive definition and or threshold of what constitutes ‘adequate’
consultation. Due to lack of or inadequate engagement in the sector, there have
been court cases filed seeking determinations. This has created a wealth of
valuable jurisprudence to inform how public participation should be conducted
as well as measuring the adequacy of public participation. For instance, in Peter
Makau Musyoka & 19 others (Mui Coal Basin Local Community) v Permanent
Secretary Ministry of Energy & 14 others,18 the coal mining project in Kitui
15

16

17

18

Beevers, (2015) as quoted in OECD, ‘Corruption in the extractives value chain: Typology of risks, mitigation measures and incentives’, OECD 2016, 30.
Extractives Hub, ‘Conflict and Extractives’ <https://extractiveshub.org/topic/view/id/5/chapterId/509> accessed 20 February 2019.
Extractives Baraza, Strathmore University, Tracing and Documenting Grievances and Grievance Handling Mechanisms in the Oil and Gas Sector in Kenya: Experiences from Turkana County (Listening Project Report, 2018) 4, 15.
[2014] eKLR.
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was challenged in court on its constitutionality due to breaches to the right to
information, right to property and the right to a clean and healthy environment
as guaranteed in the 2010 Constitution. The Court in this case observed that,
“it would [generally] not be possible to come up with an arithmetic formula
or litmus test for determining when a Court could conclude that there was
adequate public participation. However, Courts would look at the bona fides of
the public actor, the nature of the subject matter, the length and quality of the
engagement and the number of mechanisms used to reach as many people as
possible.”

6.

Local content issues

Benefits and opportunities associated with extractives sector can
potentially generate grievances when such benefits and opportunities are not
forthcoming.19 As extractives operations start, companies and governments tend
to overpromise the positive impacts of the projects, such as, job opportunities,
training, alleviation of poverty as well as access to basic services and business
opportunities. These promises raise expectations, and when not met, tensions
arise over lack of participation of the local workforce in the EI activities. This
happens because of lack of understanding among local communities that EI
requires highly skilled workforce.20 Lack of transparency regarding potential
and real local content opportunities further exacerbate more grievances from
host communities. This also includes issues on fair distribution of available
opportunities.21
In Turkana, for instance, the issue of jobs and tenders has been one of the
most contentious issues from the beginning of oil exploration. The demand
for jobs and tenders was at the core of protests in October 2013 that resulted
in the suspension of oil operations,22 as well as those experienced after the

19
20

21

22

Stevens et al (n 8).
Extractives Hub, ‘Conflict and Extractives’ <https://extractiveshub.org/topic/view/id/5/chapterId/509> accessed 20 February 2019.
Mauricio O Rios, Florian Bruyas and Jodi Liss, ‘The extractives industries value chain as a framework
for conflict prevention’ (2015) A Discussion Paper.
Jeremy Lind, ‘Governing Black Gold: Lessons from Oil Finds in Turkana, Kenya’, Research Briefing,
2017, 6 <https://assets.publishing.service.gov.uk/media/5bd87163e5274a6e28771674/briefidssaferworldturkanaweb.pd> accessed 23 January 2019.
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launch of the EOPS in June 2018.23 Further, accusations of skewed employment
opportunities between the locals and those from the rest of Kenya have been
constant due to perceived bias.24 There has also been competition and tension
among the local people on who or what clan or region should benefit, for example
Turkana Central, East and South as well as the Turkana people in particular
and Kenyans at large. Similarly, in the Kwale titanium-mining project, the local
Mijikenda community perceive the Kamba community to be benefiting most
from the mining project in terms of jobs and assistance.
The examples presented above demonstrate that the methods and means
governments use to address local content in contracts and licences play a central
role in meeting demands for jobs, training and business opportunities. Unmet
expectations will cause or exacerbate conflicts in the absence of provisions
requiring companies to offer first priority to locals with regard to jobs and
tenders.

3.3 Regulation and Monitoring of Operations
Regulation and monitoring of operations is the second most important
stage in the EI value chain. Common grievances in this phase relate to: (i)
Environmental risks and disasters, (ii) inadequate legal and institutional
frameworks, and (iii) apportioning liability and risks.

1.

Environmental risks and disasters

The extractives sector has potential for environmental impacts and risks
that can trigger disputes between companies, communities and governments.25
These concerns can well be addressed through elaborate and consultative/
participatory EIAs, environmental audits and monitoring. Concerns generally
revolve around environmental conservation and protection, health and safety,
mitigation, consultation and compensation aspects. For instance, in Rodgers
Muema Nzioka & 2 others v Tiomin Kenya Limited,26 the plaintiffs were concerned
23

24
25
26

Hesboun Etyang, ‘No oil will leave Turkana without security and jobs, protesters say’ The Star (27
June 2018) <https://www.the-star.co.ke/news/2018/06/27/no-oil-will-leave-turkana-without-security-and-jobs-protesters-say_c1778927> on 3 February 2019.
Extractives Baraza, Listening Project Report (2018) 16.
Stevens et al (n 8) 26.
Rodgers Muema Nzioka & 2 others v Tiomin Kenya Limited [2001] eKLR.
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not only that Tiomin Kenya was not offering them adequate compensation but
also that mining activities would result in numerous environmental and health
problems which could not be adequately compensated in damages. In the case
of soda ash mining in Lake Magadi, the fear of land degradation is one of the
drivers of conflict between the company and the local community.27
Critical concerns always revolve around the level of acceptable risk
to be borne to pave way for EI operations. This consideration applies even
in situations where certain projects may be viewed as highly risky and with
inevitable negative impacts to land, water, livelihoods and communities among
others. Lack of comprehensive and transparent EIA processes have raised
concerns on the impacts that are likely to affect those in close proximity to
EI operations—which have huge environmental footprints. For instance, in
Mohamed Ali Baadi and Others v A.G. and 11 Others, relating to the Lamu PortSouth Sudan-Ethiopia-Transport Corridor (LAPSSET Corridor Project), it was
contended that the project proponents had failed to inform and consult with
the local people and residents of Lamu or involve them in various phases of the
Project, including the commissioning of the Environmental and Social Impact
Assessment (ESIA).28 The Court noted that, although statutory requirements
regarding the disclosure of the ESIA Report were met, the Respondent had
admitted that there was scanty information on the Project while undertaking
the Strategic Environmental Assessment (SEA).
In Turkana, there have been allegations of the petroleum exploration
activities causing air pollution and death of animals due to toxic emissions and
waste.29 Likewise, in Kwale, the local community allege that mining operations
are causing harmful effects to animals (causing animals to give birth to deformed
offspring) and human beings (water, noise and dust pollution causing eye and
skin infections as well as dust-based ailments such as respiratory infections).30
Other grievances relate to poor waste management by companies,
degradation of land and natural ecosystems due to increased human activities

27
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Lotte Hughes, ‘Mining the Maasai Reserve: The Story of Magadi’ (2008) (2(1) Journal of Eastern African Studies 134–164.
Petition 22 of 2012.
Extractives Baraza, Listening Project Report (2018) 16.
Haki Jamii, ‘Titanium Mining Benefit Sharing in Kwale County: A Comprehensive Analysis of the Law
and Practice in the Context of Nguluku and Bwiti’ (2017) 42-45 <http://www.hakijamii.com/wp-content/uploads/2018/10/Titanium-mining-benefit-sharing1-2.pdf > accessed 8 March 2019.
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that put pressure on available water and land resources. Increase in population
as a result of the existing opportunities also puts pressure on the land and
existing resources.31

2.

Inadequate legal and institutional frameworks

The EI requires diverse legal and institutional frameworks to manage the
sector. Most developing countries enter into agreements with investors when
they have inadequate or weak legal and institutional frameworks to regulate and
monitor sector operations. With such situations, conflicts dramatically increase
since governments are not able to effectively and efficiently regulate the EI in
a transparent and accountable manner.32 Grievances arise more when existing
institutions do not have the capacity and robust standards to protect property
rights, compensation for loss of land and livelihoods, and provide accessible
dispute resolution mechanisms. This prevailing situation makes it difficult for
key institutions to provide oversight and address emerging grievances.
In Kenya, for instance, a modern petroleum law has been enacted, but
regulations are yet to be made to operationalise this law as opposed to the
mining sector. Similarly, whereas the mining law has been revamped, other
sectoral laws including land, agriculture, water and forestry need to be updated
and revised in line with the emerging realities. Additionally, the question of
who constitutes a ‘community’ in the extractives sector for purposes of, among
others, engagement and benefit sharing, is not settled in law. Whereas the
Community Land Act adopts a very broad definition of the term ‘community’,33
the Mining Act defines a ‘community’ as those directly affected by the mining
operations or displaced by those operations. These definitions are bound
to generate grievances since whatever definition that is adopted may lead to
inclusion or exclusion of some interested persons. In effect, such grievances
have delayed compensation and benefit-sharing in the mining sector in Kwale,
Kerio Valley and in Magadi.

31

32
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Extractives Hub, ‘Conflict and Extractives’ <https://extractiveshub.org/topic/view/id/5/chapterId/509> accessed 20 February 2019.
ibid.
Section 2 of the Community Land Act 2016 defines a ‘community’ as a consciously distinct and organized group of users of community land who are citizens of Kenya and share common ancestry; similar
culture or unique mode of livelihood; socio-economic or other similar common interest; geographical
space; ecological space; or ethnicity.
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The judicial process, which is the main forum for adjudication of grievances
in Kenya, is encumbered by a number of challenges such as inaccessibility,
and huge backlog of cases which delay the delivery of justice thus triggering
more grievances. Lack of clear grievance handling channels that incorporate
traditional grievance mechanism and those that easily complement the judicial
mechanisms generates more grievances as those affected result to alternatives
like protests.

3.

Apportioning liability and risks

When a disaster happens as a result of extractives operations, questions
on who should take liability arise, which can lead to complex disputes. The
potential outcome of such is long and costly legal battles between companies
and their subcontractor.34 Claims from those affected including the impact to the
environment and costs related to restoration are huge often leading to disputes
among business partners. In the case of state participation, this becomes even
more complex when serious failures occur leading to mutual accusations in
cases of negligence or failure to adhere to contractual obligations.
Apportioning risks and liabilities become contentious legal issues when
trying to establish three things, namely: (i) whether due diligence was properly
conducted to establish the risks associated with a project before failures
occurred; (ii) who had relevant information; and (iii) when did they come into
possession of the information. Apportioning of liabilities also becomes quite
complex in situations that the frameworks governing the EI are either unclear
or overlapping. Legal and institutional ambiguity coupled with impunity and
failure to enforce law, creates fertile avenues and grounds for bad governance,
conflicts of interest, discretional powers, encourages illicit financial flows
and corruption, which increases risks and makes apportionment of liability
complex. The policy and legal frameworks for offshore operations tend to be
quite complex and heterogeneous thereby complicating attribution of liability.
This is the case in the Macondo disaster which would have been resolved faster
if liabilities were more clearly defined in advance.

34

Stevens et al (n 8) 31.
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Text Box 1: Macondo disaster in the Gulf of Mexico
A case in point is the Macondo disaster in the Gulf of Mexico in which BP as the operator
was apportioned responsibility under the US law which provides that the owner of the vessel
from which the pollution was discharged bears the responsibility. The main licensee, BP,
had contracted Halliburton to cement the casing for the well from which the blowout and
subsequent spill occurred, and it leased the Macondo rig from Transocean, which built, owned
and staffed it. This created joint responsibility for testing and for monitoring safety; and the
interpretation of those responsibilities is central in determining which party will have to cover
the huge damage claims that followed the disaster. Halliburton and Transocean claimed that BP
was ultimately in charge but BP maintained that the ‘accident was the result of multiple causes,
involving multiple parties.’

In Kenya, the MPSC 2019 provides for joint liability and indemnity.
Where the contractor consists of more than one person, the MPSC provides
that their liability shall be joint and several. Further, the contractor is required
to indemnify the government from all claims and damage which, but for the
conduct of petroleum operations by the contractor or sub-contractor, would
have arisen or occurred.35

3.4 Revenue and Tax Collection
At this stage, a number of grievances and disputes arise related to actual
collection of revenues and levying of taxes. Those grievances may arise at
different levels regarding who has the mandate to collect revenue and levy
taxes between the national and county governments as well as between the
government and investors on how to share revenues. Revenue/tax collection
grievances mainly revolve around: inadequate tax collection (possibly due
to lack of capacity and enforcement failures by the revenue authority); lack
of monitoring which occasions skimming and corruption; mismatch of laws
and policies to local realities; lack of clarity in fiscal regimes which results in
misinterpretations, uncertainties and loopholes; and lack of transparency.36
Disputes can be precipitated when government or government entities
do not reveal how much revenue they are collecting from EI projects. In
Kenya, perceptions abound about mismanagement of revenues between the
35
36

Model Production Sharing Contract, Petroleum (Exploration, Development and Production) Act 2019.
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county governments where the EI operations are situated and the national
government. This has been complicated by perceptions that revenue benefits
should be flowing since the movement of oil (Early Oil Pilot Scheme) from
Turkana to Mombasa has started.37 Equally accountability loopholes that pave
way for corruption, tax evasion and avoidance, money laundering exacerbates
grievances.38

3.5 Revenue Management and Allocation
Revenue management and allocation (or distribution and sharing) in
extractives are closely intertwined. Potential conflicts revolve around actual
sharing of resources between government, community and company on one
hand and the proper management of the revenues on the other.
Due to the huge revenues that are generated from EI, rapid decisions on
how to spend them may introduce unexpected consequences including poor
planning, allocation and lack of due diligence. This state of affairs may lead to
serious disputes especially when governments do not consider making right
choices due to high prospects from the sector.39 The situation is made worse
when there is no transparency on revenue collection and spending of the
revenues from the sector.
There is a very high risk of corruption in situations where large sums
of money are under supervision of a few individuals without strong internal
procedures and controls. The situation is made worse when governments
invest in ‘white elephants’ or ‘vanity infrastructure’ projects.40
Other conflicts revolve around the opaque manner in which governments
share the revenues collected. In Kenya, the national government, county
government and community are locked in endless disputes in relation to
revenue sharing formula in the petroleum and mining sector. Similarly, there
are disputes over the type of projects to invest in. Community members in
37
38
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Turkana want the 5% given directly to the community of Turkana East and
Turkana West through a clear framework. These communities are afraid that if
they do not get the 5% directly through cash transfers, politicians or rich local
contractors will capture the revenues.41
Text Box 2
In Kenya, grievances on revenue have revolved around management and sharing of the revenue
from both petroleum and mining. In the petroleum case, counties and local communities
especially in Turkana disputed with the national government on revenue allocation/sharing
formula proposed under the Petroleum (Exploration, Development and Production) Bill 2017
(now Act). This led to stoppages of operations and demand for increased allocation for county
government and direct transfer of community share to individual community members. This
was associated with historical marginalization and high levels of poverty.

3.6 Implementation of Sustainable Development Policies and
Programmes
Considering that EI resources are finite in nature, grievances can potentially
arise when governments do not put in place robust plans for sustainable
investment of the revenues collected. Failure to strengthen other sectors and
diversify the economy may lead to impaired development when revenues cease
to flow from the EI. Therefore, overdependence on revenues from EI tends to
lead to stiff competition over limited opportunities and resources. Reduction
in revenues from EI tends to create competition from other sectors such as
manufacturing or agriculture as governments recognise their potential. As the
EI resources reduce, governments should provide incentives and opportunities
to diversify their economies.42
Unmet expectations also flare up as the economy goes through the boom
and bust cycles without proper planning to provide for stabilization funds
when revenues dry up. A key dimension of vulnerability to commodity busts
in the short to medium term relates to the level of revenues saved before the
downturn, along with investments made to reduce resource dependence.43
Unfulfilled promises from the government and companies to the community
41
42
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create discontent. For instance, grievances and conflicts arise when key
services such as healthcare, education, water, and transport are not provided
as promised. Others would revolve around a lack of anticipated employment
opportunities or the failure to improve the delivery of public services.44
When producing regions or populations are viewed to have benefited more
from EI revenues than others, tension easily builds up and can lead to conflict.
This is more exacerbating in the absence of a macro and micro-level approach
that prioritizes national level development and development in producing
regions, as well as securing a political buy-in.
Grievances could also arise at this phase if decommissioning or transfer
of assets after the project is completed is not done as required under the law.

3.7 Conclusion
The Chapter set out to discuss the diverse grievances that arise or are
likely to arise along the EI value chain. The grievances along the EI value
chain may either be between governments and company, government and
community, community and company, host government and home government,
and national and county governments among others. It has been shown that
there are numerous processes, activities and stakeholders who are involved
along the EI value chain. Implementing these processes and activities along
the extractives value chain presents high likelihood of grievances arising in the
EI. It is necessary to put in place proactive interventions to pre-empt, avoid,
prevent and/or manage grievances. Actors and stakeholders in the EI must
therefore conceptualize and develop appropriate and effective mechanisms
for preventing and managing grievances, in a fair, responsible, and efficacious
manner. In addition all stakeholders should create lasting conditions for social
peace. The next chapter discusses some of the channels for handling these
grievances in Kenya.
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CHAPTER 4

Existing Channels for Handling Grievances in
the Extractives Sector

4.1 Introduction
The EI portends serious challenges in terms of grievances due to lack of
information flow, poor public participation, feelings of discontentment, and
unmet and wild public expectations mainly from the government, investors,
community leaders and gatekeepers and communities themselves.1 Whereas
grievances ought to be timely and effectively managed, Kenya lacks effective
mechanisms to deal with emerging grievances in the extractives sector.2 The
available grievance handling mechanisms in Kenya can broadly be grouped
into: state-based judicial mechanisms; state-based non-judicial mechanisms; and
non-state-based grievance mechanisms,3 as illustrated in the table below.
Table 4: Grievance Handling Mechanisms in Kenya’s Extractives Sector

1

2
3

State-based judicial
mechanisms

They include Courts (Supreme Court, Court of Appeal, High Court,
Environemnt and Land Court, Emplyment and Labour Relations Court), and
Tribunals

State-based nonjudicial mechanisms

They include human rights institutions; Departmental Committees of
Parliament; NEMA; NED; County Assemblies; Mineral Agreements; PSCs;
BSAs; and Ombudsmen

Non-state-based
grievance mechanisms

Regional and international human rights bodies; TDRMs; ADR/operational
level grievance mechanisms.

Republic of Kenya, Report of Sub-Committee on Country Mining Vision Gap Analysis: African Union
Mining Vision (Ministry of Mining, 2017) 41.
ibid.
Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework, A/HRC/17/31.
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4.2 State-Based Judicial Mechanisms
State-based judicial mechanisms are the formal mechanisms for dispute
resolution that have been set up by the state and include courts and tribunals.

4.2.1 Litigation in Courts
Litigation in courts is one of the mechanisms for handling extractives
related grievances in Kenya. There are diverse courts with differing mandates
over extractives related grievances as highlighted below:
(a)

Environment and Land Court (ELC)

The ELC hears and determines disputes relating to environment and
land including environmental planning and protection, land use planning,
compulsory acquisition, and mining, minerals and other natural resources.4 A
person who alleges that the right to a clean and healthy environment is being
or is likely to be denied, violated, infringed or threatened, may on his behalf
or on behalf of a group or class of persons, members of an association or in
the public interest apply to the Court for redress.5 In African Centre for Rights
and Governance (ACRAG) & 3 others v Municipal Council of Naivasha,6 the
Petitioners argued that the continued operation of a dumpsite in Naivasha was
violating their right to a clean and healthy environment. The Court held that
the operation of the dumpsite was a risk to the health and lives of Kenyans and
issued orders for its proper management.
Some of the remedies that the ELC can grant in the extractives sector
include: injunctive orders to stop an act or omission; compulsion orders to any
public officer to take measures to stop an act or omission; damages; or award of
compensation for violation of the right to a clean and healthy environment.7 In
John Mutungu Waititu v China Wuyi (Kenya) Co. Limited,8 the Court addressed
the remedy of compensation and discussed pertinent principles in the award of
compensation in the extractives sector. According to the Court, compensation
is awardable at the initial, middle or final stages in the extractive process.

4
5
6
7
8

Environment and Land Court Act, No 19 of 2011, s 13(2).
Environment and Land Court Act, No 19 of 2011, s 13(3). See also EMCA 1999, s 3(3).
[2017] eKLR.
Constitution of Kenya 2010, art 70(2).
[2018] eKLR.
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Compensation could be direct, through orders for specific or general damages
or indirect, via environmental restoration orders or via injunctive orders to stop
the extraction processes. Additionally, the Court ruled that orders of damages
or any form of monetary compensation cannot be issued as a substitute or a
replacement for an environmental restoration order.
In Cortec Mining Kenya Limited v Cabinet Secretary Ministry of Mining &
9 others,9 the ELC upheld the decision of the Cabinet Secretary and Attorney
General in revoking a Special (mining) licence issued to Cortec Mining Kenya
Limited before obtaining an EIA licence. In Moffat Kamau & 9 others v Aelous
Kenya Limited & 9 others,10 the ELC declared that the ‘failure to abide by the
EIA Regulations, 2003 potentially threatened the rights of the petitioners to a
clean and healthy environment provided under Article 42 of the Constitution.’
As such, the ELC is an appropriate forum for common grievances in the
extractives sector such as environmental pollution and compensation claims.
Interestingly, the Mining Act 2016 only allows the Cabinet Secretary
or a public officer to apply to the Environment and Land Court for orders
compelling a person to immediately stop activities and operations in the course
of a search, prospecting, or mining of a mineral or mineral deposit in Kenya
where he reasonably believes that such operations are being carried out in
contravention of the provisions of the Act.11 This provision seems to contravene
the Constitution, which states that an applicant to the ELC alleging violation of
the right to a clean and healthy environment ‘does not have to demonstrate that
any person has incurred loss or suffered injury.’12
(b)

Employment and Labour Relations Court (ELRC)

The ELRC has exclusive original and appellate jurisdiction to hear and
determine all disputes relating to employment and labour relations13 including
those that arise in the EI. Despite the existence of the ELRC, employment and
labour issues are often lodged with companies and resolved through site-level
grievance mechanisms (legal and human resource offices). This may explain

9
10
11
12
13

[2015] eKLR.
[2016] eKLR.
Mining Act 2016, s 200.
Constitution of Kenya 2010, Art 70(3).
Employment and Labour Relations Court, Act No 20 of 2011, s 12(1).
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why certain matters do not find their way to the courts. Subcontractors of
companies in the extractives sector also have their own grievance mechanisms
in their subcontracts. However, it is common for communities to lodge
grievances against subcontractors with mining companies instead of lodging
them with subcontractors. Additionally, employment issues are also addressed
in BSAs and other MOUs and agreements entered into between companies and
the local communities.
(c)

High Court

The High Court plays a quintessential role in the handling of human rights
related grievances arising from the extractives sector. As guaranteed in the 2010
Constitution, every person has the right to institute court proceedings in the
High Court claiming that a right or fundamental freedom in the Bill of Rights
has been denied, violated or infringed, or is threatened.14 Some of the reliefs that
the High Court may grant against violations of human rights in the extractives
sector include: a declaration of rights; an injunction; a conservatory order; a
declaration of invalidity of any law that denies, violates, infringes, or threatens
a right or fundamental freedom in the Bill of Rights and is not justified under
Article 24; an order for compensation; and an order of judicial review. For
instance, in Mui Coal Basin Local Community & 15 others v Permanent Secretary
Ministry of Energy & 17 others,15 the parties approached the High Court for
relief on alleged contravention of: the principle of public participation, the
right to access to information, and the right to a clean and healthy environment.
The High Court ordered the Attorney General, and Fenxi Mining Industry
Company Limited to continue to engage the local community and provide
reasonable opportunities for public participation during the resettlement and
EIA preparation processes as outlined in the Benefits Sharing Agreement. In
Rodgers Muema Nzioka & 2 Others v Tiomin Kenya Limited,16 Justice Hayanga
granted injunctive reliefs against Tiomin Kenya Limited for failure to conduct
EIA before the commencement of its activities.
In Solomon Mulwa Mulyunga & 8 Others v Athi River Mining & 9 Others,17
Kitui residents were coerced and misled by the local administration and the
14
15
16
17

Constitution of Kenya 2010, arts 22(1), 23(1), 165.
[2015] eKLR.
Civil Case No. 97 of 2001.
[2012] eKLR.
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Respondents to allow mining activities on their ancestral land which would
have the effect of taking away their land rights, and adversely affecting the
environment. The Respondents opposed the application arguing that there was
nothing to show the number of residents of Kanziko and Mathima who had
authorized the petitioners to sue or show by way of a map and surveyor work
the parcels of land involved. In rejecting the Respondents’ contention that the
Petitioners had to prove the number of residents they represent, the Court
affirmed that:
“A member of a community can claim an interest in land either as part of a
group or individually, because the rights protected in the Constitution are
for groups and for individuals.”
Further, the High Court cautioned that:
“Investments have first of all to acknowledge and accept the supremacy
of the people in the local community where the investment is to take
place. Their rights, including land and environment rights, in the broadest
sense have to be of paramount importance in any investment venture.”
In Mohamed Ali Baadi and others v Attorney General & 11 others,18 the
Petitioners, inter alia, claimed that the design and implementation of the
LAPSSET Project would have adverse effects to them, their marine ecosystem,
cultural heritage and livelihoods; and that adequate measures had not been
taken to remedy this. The High Court found, inter alia, that the project
proponents of the LAPSSET had not put in place adequate mitigation measures
consistent with the principle of sustainable development to minimize the
adverse environmental impacts of the project, and that the failure created “a
verifiable and imminent risk to the violation of the right to a clean and healthy
environment of the Petitioners and residents of Lamu County.”
The High Court can also grant the remedy of judicial review, which is an
appropriate remedy in checking the excesses of various administrative bodies
operating in the extractives sector, including the CS, National Environmental
Authority (NEMA), Magistrates Courts, National Environmental Complaints
Committee (NECC), NET, et cetera. For instance, owing to the immense and
wide powers wielded by the Cabinet Secretary (CS) for Mining and Petroleum,
the Mining Act provides a right of appeal to any person aggrieved by any decree,
18

[2018] eKLR.
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order or decision made or given by the Cabinet Secretary within 30 days to the
High Court.19
The High Court’s jurisdiction to entertain matters of public interest has
also been greatly enhanced under the 2010 Constitutional dispensation. In
matters of public interest (and extractive issues are matters of huge public
interest), the High Court is equipped with adequate powers and jurisdiction
so as to offer appropriate reliefs to concerned stakeholders. A motion can be
introduced in the High Court for the enforcement of human rights, not just by
the aggrieved party, but also by any other private party, groups, associations
or even by the Court itself suo moto.’20 This creates an avenue for CSOs and
other spirited members of the public to institute court action on behalf of
communities affected by extractive operations, to injunct acts and or omissions
that are deleterious to the environment; or claim compensation for violation of
human rights.
(d)

Magistrates’ Courts

In appropriate cases, Magistrates’ Courts have original jurisdiction to hear
and determine applications for redress of a denial, violation or infringement
of, or threat to, a right or fundamental freedom in the Bill of Rights.21 This
means that due to their close proximity to areas where extractive activities
take place, they are suitable fora for the adjudication of human rights related
violations arising from the extractives sector. Moreover, and subject to their
pecuniary limits, Magistrates’ Courts also hear and determine claims relating
to: environmental planning and protection, climate issues, land use planning,
title, tenure, boundaries, rates, rents, valuations, mining, minerals and other
natural resources; compulsory acquisition of land; land administration and
management; public, private and community land and contracts, choses in
action or other instruments granting any enforceable interests in land; and
environment and land generally.22 In attempts to enhance access to justice
among Kenyans, Magistrate’s Courts are also vested with jurisdiction over
19
20
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Mining Act 2016, s 157.
Busalile Jack Mwimali, ‘Public interest litigation and the judicial enforcement of socio-economic
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employment and labour relations matters.23 However, they do not have
jurisdiction over claims for compensation for loss or damage suffered in
consequence of a violation, infringement, denial of a right or fundamental
freedom in the Bill of Rights.24

4.2.2 Tribunals and Committees
(a)

The Energy and Petroleum Tribunal (EPT)

The EPT is established under the Energy Act 2019 to hear and determine
all disputes and appeals relating to the energy and petroleum sector under this
Act or any other written law.25 Whereas the EPT has no jurisdiction to try any
criminal offence,26 it has original civil jurisdiction on ‘any dispute between
a licencee and a third party or between licencees,’27 It also has appellate
jurisdiction over the decisions of the Energy and Petroleum Regulatory
Authority (EPRA) and any other licensing authority, and may refer any matter
back to those authorities for re-consideration.28 The EPT has wide powers to
grant equitable reliefs including injunctions, penalties, damages and specific
performance.29 Persons aggrieved by the EPT’s decision may within 30 days
from the date of the decision or order, appeal to the High Court.30
(b)

National Environment Tribunal

NET is established by EMCA31 and deals with appeals against the decisions
and actions of NEMA in the grant, refusal or transfer of a licence or permit;
imposition of any condition, limitation or restriction on a licence; revocation,
suspension or variation of a licence; amount of money to be paid under the
EMCA; or imposition of an environmental restoration or environmental
improvement order by NEMA.32 One cannot bypass NET and appeal against

23

24
25
26
27
28
29
30
31
32

Magistrates’ Courts Act No. 26 of 2015, s 9(b). See also Employment and Labour Relations Court Act
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Energy Act 2019, s 25 and 36(1).
Energy Act 2019, s 36(2).
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NEMA’s decisions at the High Court or ELC, as the latter would not have
jurisdiction.33 It may also give directions/ legal opinion to NEMA in any matter
of a complex nature referred to it.34
The Chairperson of the Tribunal may appoint environment assessors
with special skills or knowledge on environmental issues which are the subject
matter of any proceedings or inquiry before the Tribunal in an advisory capacity,
where such special skills or knowledge are required for proper determination
of the matter.35
(c)

Water Tribunal

The Water Tribunal (WT) hears and determines appeals against the
decision or order of the Cabinet Secretary (responsible for water), the Water
Resources Authority (WRA) and Water Services Regulatory Board (WSRB) or
of any person acting under their authority.36 It has power to hear and determine
any dispute concerning water resources or water services where there is a
business contract, unless the parties have otherwise agreed to an alternative
dispute resolution mechanism.37 A person aggrieved by the Tribunal’s decision
has 21 days from the date of that decision, to lodge an appeal to the Environment
and Land Court.38 If an appeal is not preferred 30 days from the date the
Tribunal made its decision that decision shall be binding on all parties.39
(d)

Tax Appeals Tribunal

The mandate to assess and collect taxes is vested on the Kenya Revenue
Authority (KRA). Thus, the Tax Appeals Tribunal is established to hear appeals
filed against any tax decision made by the Commissioner before any appeal can
be made to the High Court.40 In view of the existence of tax related grievances
in the extractives sector, the Tribunal is a critical forum for interpreting tax
issues, setting precedents and checking the powers of the KRA so as to create
a sustainable business environment. However, the fact that the Executive
33
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appoints the Tribunal casts doubts on the Tribunal’s independence, seeing that
the Executive is the respondent in matters presented before it.41
(e)

Public Procurement Administrative Review Board (PPARB)

The Board was established to review, hear and determine tendering and asset disposal disputes so as to promote and uphold fairness in the public procurement system.42 It is relevant in the resolution of procurement disputes in the
extractives sector, since the Mining Act 2016 requires the tendering for mineral
rights should comply with the Public Procurement and Asset Disposal Act.43 In
Kenatco Taxis Limited and Kenya Airports Authority,44 the PPARB decided that
a disposal of a public asset like a concession or a licence even where the public
entity is not paying out but is receiving payment amounts to a procurement.45
(f)

Public Private Partnership Petitions Committee

The Public Private Partnership Petitions Committee (PPPPC) is established
under Section 67 of the Public Private Partnerships Act (hereinafter the “PPP
Act”), 2013 with the mandate to consider petitions and complaints submitted
by private parties during the process of tendering and entering into project
agreements under the PPP Act.

4.3 State-Based Non-Judicial Mechanisms
4.3.1 Cabinet Secretary, Mining and Petroleum
The CS plays a quasi-judicial role as he/she can determine ‘any dispute
arising as a result of a mineral right’ issued under the Mining Act.46 Some of
the disputes the CS can inquire into and determine include those touching on
boundaries under a mining or prospecting right; a claim to water priority; a
wrongful act committed or omitted in the course of mining operations; a claim
by any person to be entitled to erect, cut, construct or use any pump, line of

41
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pipes, flume, race, drain, dam or reservoir for mining purposes; or an assessment
and payment of compensation.47 In addition, the CS hears and determines
objections to applications for mineral rights under the Mining Act 2016.48 The
decision of the CS is enforceable as if it were a Court Order,49 and any person
aggrieved by any decree, order or decision by the CS, may appeal within 30
days to the High Court.50 Any dispute touching on compensation for surface
rights (where mining activity disturbs or deprives enjoyment of land; damages
buildings or immovable assets on the land; damages or deprives the water table
or supply on the land; causes loss of sustenance or earnings) is to be resolved
through amicable, in good faith negotiations. If amicable settlement fails, the
matter is tabled before the CS for determination.51
The CS can also cause the formation of committees to look at various
issues. For instance, in the titanium mining project in Kwale, a Resettlement
and land compensation Committee was established after the intervention of
the CS. Such committees can resolve diverse sectoral issues before they are
lodged in other adjudicatory forums.

4.3.2 Energy and Petroleum Regulatory Authority
The Energy Act 2019 establishes the Energy and Petroleum Regulatory
Authority. One of the Authority’s powers is to ‘investigate and determine
complaints or disputes between parties over any matter relating to licences
and licence conditions under the Energy Act.’52 However, from the Act, it seems
the Authority will only handle grievances arising from energy and upstream
petroleum operations.

4.3.3 National Environmental Management Authority (NEMA)
NEMA exercises general supervision and co-ordination over all
environmental matters, and is the principal instrument of Government in the
implementation of all policies relating to the environment.53 It is, therefore,
47
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better placed to coordinate all the sectoral agencies with a mandate on
environmental matters that operate in areas where extractive activities are
taking place, and if those agencies fail in their mandate, NEMA can direct
them to perform their duties.54 Indeed, NEMA plays a central role in the grant,
suspension and revocation of EIA licences to corporations working in the
extractives by evaluating or reviewing the adequacy of EIA study reports.55 The
High Court, in Republic v National Environmental Management Authority Ex
parte Hakika Transport Services Limited,56 explained that where an EIA licence
has been denied, courts cannot compel NEMA to issue one. EIAs provide
communities with an opportunity to have their issues, concerns, grievances and
interests incorporated into the project early, thus mitigating potential negative
effects on health and the environment.57 However, EIAs are limited in that they
are only ‘entry points’ and are thus not available for community participation
throughout the project lifecycle and at the project closure.58
NEMA’s role places it in a better position in redressing attendant environmental issues in the extractives sector. For instance, NEMA can inter alia: render advice and technical support, where possible, to entities engaged in natural resources management and environmental protection;59 initiate and evolve
procedures and safeguards for the prevention of accidents which may cause
environmental degradation and evolve remedial measures where accidents
occur;60 and undertake programmes intended to enhance environmental education, public awareness and public participation.61 Moreover, it can undertake
research, investigations and surveys on the environment62 and examine land
use patterns to determine their impact on the quality and quantity of natural
resources.63 Additionally, NEMA is empowered to approach a competent court
for orders compelling any person to immediately stop the generation, handling,
54
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transportation, storage or disposal of any wastes where such generation, handling, transportation, storage or disposal presents an imminent and substantial
danger to public health, the environment or natural resources.64

4.3.4 National Environmental Complaints Committee (NECC)
NECC is a public department/committee of NEMA established with
the mandate to investigate allegations and complaints against any person or
NEMA in relation to the condition of the environment, or even on its own
motion, suspected cases of environmental degradation.65 Unlike its predecessor
(the Public Complaints Committee, PCC), NECC can undertake public
interest litigation on behalf of citizens in environmental matters,66 making it
an appropriate avenue for litigating matters touching on the right to a clean
and healthy environment on behalf of communities impacted by extractives
operations. Thus, NECC has acquired a legal status to litigate environmental
cases in local and international courts.

4.3.5 Water Governance Institutions
There are some water institutions whose work has a bearing on grievance
handling under the Water Act 2016. These institutions can be engaged in
the management of water-related issues and concerns along the extractives
value chain. A basin water resources committee, inter alia, provides systems
and guidelines to enable the users of water resources within a basin area to
participate in managing the water resources of the basin area,67 and is thus an
appropriate forum for handling water related grievances in the extractives
sector. Similarly, a water resource users association, which is a community based
association of water users at the sub-basin level68 for collaborative management
of water resources and resolution of conflicts concerning the use of water
resources,69 can be used to address water related grievances in the extractives
sector.

64
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EMCA 1999, s 90(1).
EMCA 1999, s 32(a).
EMCA 1999, s 32 (bb).
Water Act 2016, s 28(3) (a).
Water Act 2016, s 29(1).
Water Act 2016, s 29(2).
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4.3.6 National Land Commission (NLC)
The NLC has extensive mandate to initiate investigations, on its own
motion or on a complaint, into present or historical land injustices, and
recommend appropriate redress.70 Through its Natural Resources Directorate,
NLC has identified and mapped out key resource use conflict hot spots, causes
of such conflicts, and opportunities to mitigate them. NLC continues to work
extensively on providing secure land rights by resolving long standing land
disputes in various parts of the country including Oljorai land dispute in
Nakuru County; Kiboko B Settlement Scheme in Makueni County; Chembe
Kibabamshe Settlement Scheme in Kilifi; resolved disputes between Wanjala
Mining Company and the locals of Kishushe, and Kilifi Salt Works.71 Some of
these conflicts touch on investors and local communities.
NLC compulsorily acquires land on behalf of national and county
governments72 and conducts inquiries to hear issues of propriety and claims
for compensation for loss of land by interested parties.73 At the hearing, NLC
makes full inquiries, determines those interested in the land, and receives
written claims of compensation from them.74
The 2010 Constitution requires the NLC ‘to encourage the application
of traditional dispute resolution mechanisms in land conflicts’75 and utilize
‘alternative dispute resolution mechanisms in land dispute handling and
management.’76 It uses ADR to secure tenure security in land and natural
resources.
NLC also issues technical advisories on the land sector to various stakeholders for instance, to the Ministry of Energy and Petroleum on the Survey of
Amu Coal fields;77 the Judiciary (Environment and Land Courts) on land investments, indigenous Forest People, illegal occupation, historical land injustices;
and to County Governments, Committees of Parliament, and other State agencies. Such advisories are useful in resolving disputes touching on the land sector.
70
71
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Constitution of Kenya 2010, art 67(2) (e).
National Land Commission, Devolving Land Governance (Nairobi, National Land Commission 2016) 35.
Land Act 2012, s 107(1).
Land Act 2012, s 112(1).
Land Act 2012, s 112(3).
Constitution of Kenya 2010, art 67.
Land Act 2012, s 4(2) (m).
National Land Commission ‘Devolving Land Governance’ at 14.
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4.3.7 Kenya National Commission on Human Rights (KNCHR)
Every person has the right to complain to the KNCHR, alleging that a
right or fundamental freedom in the Bill of Rights has been denied, violated
or infringed, or is threatened.78 KNCHR has the mandate to receive and
investigate those complaints and take appropriate steps to redress human rights
violations.79 In addition, on its own initiative or on the basis of complaints,
KNCHR can investigate or research a matter in respect of human rights, and
make recommendations to improve the functioning of State organs; 80 It also
has the power to adjudicate on matters relating to human rights,81 and to
endeavour to resolve any matter brought before it by conciliation, mediation or
negotiation.82
KNCHR has undertaken numerous investigations touching on the
extractives industry. For instance, following complaints from the community
in Magarini in Malindi in Kilifi County, the Commission undertook a public
inquiry into salt mining. Key among the complaints by the community were
land dispossession by the salt companies, deliberate salination of their fresh
water wells, poor working conditions in the factories, child labour, harassment
by the then provincial administration and police, among other human rights
violations.83 It has also conducted public inquiries on the human rights situation
in mining in Taita Taveta County.
Under the Commission’s complaints handling mechanism, members of
the public, a Member of Parliament, CSOs, Community-Based Organizations
and Faith-Based Organizations can lodge complaints.84 Upon inquiry into
a complaint, the Commission can: refer the matter to the Director of Public
Prosecutions (if it discloses a criminal offence) or any other relevant authority,
or undertake such other action as it deems fit against the concerned person
or persons; recommend to the complainant a course of other judicial redress
78
79
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Constitution of Kenya 2010, art 59(3).
Constitution of Kenya 2010, art 59(1) (e). See also Kenya National Commission on Human Rights Act
No. 14 of 2011, s 8(d).
Kenya National Commission on Human Rights Act No. 14 of 2011, s 8(e).
Kenya National Commission on Human Rights Act No. 14 of 2011, s 26(c).
Kenya National Commission on Human Rights Act No. 14 of 2011, s 29(2).
James Mwenda, ‘Investigations into Human Rights Violations’ (Kenya National Commission on Human
Rights, 30 June 2018) <https://www.knchr.org/Articles/ArtMID/2432/ArticleID/1047/Investigationsinto-Human-Rights-Violations> accessed 21 February 2018.
Kenya National Commission on Human Rights Act No. 14 of 2011, s 32.
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which does not warrant an application under Article 22 of the Constitution
2010; recommend to the complainant and to the relevant governmental
agency or other body concerned in the alleged violation of human rights other
appropriate methods of settling the complaint or to obtain relief; provide a
copy of the inquiry report to all interested parties; and submit summonses as it
deems necessary in fulfilment of its mandate.85
Therefore, KNCHR can play a role in addressing extractives related
grievances (including environmental pollution, employment, land and public
consultation issues) alongside other Government agencies with mandate in
the area, such as courts, executive agencies, minerals and energy commissions,
environmental protection agencies, and legislative bodies.86

4.3.8 Commission on Administrative Justice (Ombudsman)
The Commission on Administrative Justice (CAJ) is an independent commission established with the mandate of addressing all forms of maladministration, promote good governance and efficient service delivery in the public
sector by enforcing the right to fair administrative action.87 It also investigates
abuse of power, manifest injustice and unlawful, oppressive, unfair or unresponsive official conduct by any State organ or Public Officer in National and
County Governments.88 A complaint can therefore be lodged with CAJ, to investigate the acts or inaction of bodies such as NEMA, Ministry of Mining and
Petroleum, NLC, County Governments and NECC on grievances and allegations raised against actors in the extractives sector.
Under the Access to Information Act, the CAJ has the power of oversight
and enforcement of the Act.89 Those powers extend to both public and private
entities.90 It can hear and determine complaints and review decisions arising
from violations of the right to access to information, and its decisions are binding
on the National and County governments.91 As such, grievances touching on
85
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Kenya National Commission on Human Rights Act No. 14 of 2011, s 41.
Institute for Human Rights and Business (IHRB), Human Rights in Kenya’s Extractive Sector: Exploring
the Terrain (IHRB 2016) <www.ihrb.org/ focus-areas/commodities/human-rights-in-kenyasextractive-sector-exploring-the-terrain> accessed 20 February 2016.
Constitution of Kenya 2010, art 59 (4). See also Commission on Administrative Justice Act No. 23 of
2011.
Commission on Administrative Justice Act No. 23 of 2011, s 8.
Access to Information Act, No. 31 of 2016, s 20.
Access to Information Act, No. 31 of 2016, s 14(1).
Access to Information Act, No. 31 of 2016, s 21(3).
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access to information against a government agency as well as private entities in
the extractives sector can be lodged with the CAJ for action.

4.3.9 Director of Mines
The Director of Mines exercises regulatory, administration and supervision
over all prospecting, mining, processing, refining and any dealings in minerals,
and also plays a role in the arbitration of mining disputes.

4.3.10 Mineral Rights Board
The Mineral Rights Board advises and recommends to the CS on the
granting, rejection, or revocation of mineral rights. There are timelines within
which the CS must either reject or approve an application for the grant of
mineral rights.92

4.3.11 Turkana Grievance Management Committee (TGMC)
The TGMC is a multi-stakeholder platform established by the National
Government specifically for Turkana County to provide the host community
and the contractor (Tullow Oil) with avenues for addressing any emerging issues
and concerns. Its terms of reference are to: (a) review and evaluate concerns
and make practical recommendations and proposals addressing the concerns in
a manner that would enable an enduring, sustainable and enabling environment
for petroleum operations within Turkana County; (b) initiate public-awareness
programmes, activities and interventions to manage the expectations of the
host community with regard to on-going petroleum operations; (c) provide a
forum for the building of capacity of the host community to access opportunities
within the operations of the contractor and for consultation and addressing of
local content issues; (d) identify any emerging causes of tension or hostilities
that may impact County residents and host community members with respect
to petroleum operations; (e) address matters or challenges relating to the
impact of adverse community behaviour or conduct on petroleum operations
in the County and recommend proposals or resolutions; and (f ) undertake such
other activities necessary for the effective discharge of its mandate or as may
be assigned by the Cabinet Secretary responsible for Petroleum and Mining.93
92
93

Mining Act 2016, s 31.
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4.3.12 Inter-Ministerial (Escalation and Support) Committee
The Inter-Ministerial Committee was created by the National Government
to: (a) resolve matters, concerns or issues escalated from the Turkana
Grievance Management Committee; (b) provide policy direction on enabling
policy, legal, regulatory and institutional frameworks to support and facilitate
resolution of grievances and address cross-cutting ministerial issues affecting
petroleum operations in Turkana County; (c) co-ordinate the actions required
by the Government at both national and county levels (including the respective
agencies) to ensure quick decision-making on matters affecting petroleum
operations in Turkana County; and (d) undertake any other functions related
to the petroleum operations in Turkana County as may be directed by the
Chairperson.94

4.3.13 Departmental Committees of Parliament
The Constitution 2010 guarantees Kenyan citizens the right to petition
Parliament to ‘consider any matter within its authority, including enacting,
amending or repealing any legislation.’95 This right is an essential citizen
participatory tool, as it provides an avenue for Members of Parliament and
citizens to deliberate on issues that concern citizens. As such, communities and
CSOs can petition the National Assembly which can then commit the petition to
the Standing Departmental Committee on Environment and Natural Resources
that deals with matters relating to climate change, environment management
and conservation, forestry, water resource management, wildlife, mining and
natural resources, pollution and waste management. Upon receiving a petition,
the Committee can inter alia investigate, inquire into, and report on all matters
relating to the mandate, management, activities, administration, operations and
estimates of the assigned Ministries and departments.96 It can also investigate
and inquire into all matters relating to the assigned Ministries and departments
as they may deem necessary, and as may be referred to them by the House.97
Likewise, a member of the public can petition the Senate to consider any
matter within its authority,98 and the Senate can commit the petition to the
94
95
96
97
98

Gazette Notice No. 8047, 7th August 2018.
Constitution of Kenya 2010, arts 37 & 119.
Standing Order 216(5)(a).
Standing Order 216(5)(e).
Standing Order 219 of the Senate Standing Orders.
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Committee on Lands, Environment and Natural Resources.99 These legislative
Committees provide citizens with a forum to engage with, participate in, and
petition against diverse issues in the extractives sector including resource
contracts and environmental pollution.100

4.3.14 Local Administrators
Chiefs, Assistant Chiefs and Headmen, appointed by the National Government as local administrators, play a significant role in settling communitybased disputes in areas where access to police and courts is restricted.

4.3.15 County Governments
County Governments (CGs) play an important role in handling extractives
grievances. Some of the ministries established by counties are vital forums for
handling extractives related grievances including the Ministry of Environment,
Energy and Natural Resources, the Ministry of Land, Physical Planning and
Urban Areas (land access and land use) and the Ministry of Finance and
Economic Planning (revenue collection and distribution). County Assemblies
(CAs) have formed different committees to oversee investor companies and
act as information sharing avenues between the oil company and the county
government. Some of the committees such as the energy, water and environment
address concerns touching on the extractives sector. Some counties such as
Turkana, have also established Peace Directorates that deal with peace and
conflict resolution.101 The Sub County Administrators and Ward Administrators
are helping resolve general and specific oil operations related community
grievances in Turkana.

4.3.16 Inter-Governmnetal Relations Technical Committee (IGRTC)
IGRTC was established to provide a framework for consultation and cooperation between the national and county governments and amongst county
governments. The IGRTC was further mandated to take over the residual
functions of the Transition Authority.102 It can also establish sectoral working

99
100
101
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Standing Order 227(2).
Cordaid, ‘Oil Exploration in Kenya: Success Requires Consultation’, 21.
ibid 21.
Intergovernmental Relations Act No. 2 of 2012, s 11.

Chapter 4: Existing Channels for Handling Grievances in the Extractives Sector

|

57

groups or committees;103 and inter-governmental consultative sectoral forums104
to facilitate National Government ministries to interact with their counterparts
in the Counties. The IGRTC and the sectoral forums/committees are viable
venues for addressing extractives related grievances between the National and
County Governments.

4.3.17 Labour Institutions
There are several labour institutions that can be involved in the resolution
of labour related grievances. The CS in charge of labour is empowered to
establish Sectoral Wages Council where the remuneration and other conditions
of employment of any category of employees are not adequately regulated
by collective agreements; and it is expedient to set minimum wages and
other conditions of employment in a sector.105 A Sectoral Wages Council can
investigate the remuneration and conditions of employment; and invite and
consider representations from interested parties.106

4.3.18 Agreements Between Companies and Communities
Companies in the extractives sector are entering into agreements with
communities that help address some of the issues/concerns between them.
Tullow’s legal team entered into an agreement with community leaders,
where the company made commitments in relation to local employment, and
compensation for damages to crops and properties.107
Such Agreements have since been formalized in law as Community
Development Agreements (CDAs). The Mining (Community Development
Agreement) 2017 Regulations prescribe procedures and related matters in the
signing of community development agreements between mineral rights holders
and local communities.108 CDAs serve to manage the expectations of the various
stakeholders in a mining operation and are decision-making bodies.
The CDA committee comprises a wide variety of stakeholders including:
Governors of the affected county governments or their representatives;
103
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Intergovernmental Relations Act No. 2 of 2012, s 13(1).
Intergovernmental Relations Act No. 2 of 2012, s 13(2).
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National Government representative; members of County Assembly for the
affected area(s); two community leaders/elders; two youth (male and female);
an elected representative of women; one representative of NGOs working in
the area; two representatives of marginalized groups; person with disability;
and ethnic or other minorities; the member(s) of parliament of the affected
constituencies, and three representatives of the mining operations.109 The role
of the CDA Committee, throughout the life of the CDA, includes:
(a) Monitoring and evaluating compliance with the terms of the CDA;
(b) Provide platform for the community to debate whether the use of
revenues under the CDA conform to the development priorities of
the community;
(c) Facilitate continuous engagement and serve as the link between the
community and the mining company;
(d) Settle all disputes that may arise between stakeholders; and
(e) Settle any other issue, matter, grievance or complaint that is not
related to the CDA that may be raised by the mining corporation or
the community.
The Community Land Act 2016 provides for benefit sharing agreements
(BSAs) relating to investments in community land. A BSA is only made between
the investor and the community,110 after a free, open consultative process and
contains the following terms:111 an environmental, social, cultural and economic
impact assessment; stakeholder consultations and involvement of the community; continuous monitoring and evaluation of the impact of the investment to
the community; payment of compensation and royalties; requirement to rehabilitate the land upon completion or abandonment of the project; measures
to be put in place to mitigate any negative effects of the investment; capacity
building of the community and transfer technology to the community; and any
other matters necessary for determining how local communities will benefit
from investments in their land.
Although a BSA relating to investments in community land is a viable tool
for managing grievances and community expectations amongst communities
impacted by extractives operations, it is only valid if approved by two thirds of
109
110
111

Mining (Community Development Agreement) Regulations, Legal Notice No. 148 of 2017, Regulation 7.
Community Land Act No. 27 of 2016, s 36(2).
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adult members at a community assembly meeting called to consider the offer
and at which a quorum of two thirds of the adult members of that community
is represented.112 Again, the process of registering communities for purposes
of holding community land is on-going, and may thus impact the making of a
BSA. Further, communities lack capacity to effectively negotiate BSAs under
the Community Land Act 2016,113 leaving CDAs as the only alternative.

4.3.19 Agreements between the National Government and Companies
The Petroleum Act empowers CS Petroleum and Mining to negotiate,
enter into and sign all petroleum agreements with a contractor.114 He also
prepares model production sharing contracts (PSC) which form the basis for
negotiations with contractors.115 While negotiating petroleum agreements, the
CS is to secure the most favourable conditions for the government, including
rejecting any unfavourable terms, and causing investigations before entering
into the agreement.116
In consultation with the National Treasury, the CS can also enter into a
mineral agreement where the proposed investment exceeds 500 million US
dollars.117 Such an agreement must contain terms and conditions touching
inter alia on the environmental obligations and liabilities; the procedure
for settlement of disputes; resolution of disputes through an international
arbitration or a sole expert; and community development plans.118
The Ministry and the oil company have entered into MOUs to quell
protests and demonstrations. For instance, in the wake of the 2013 shutdown
of operations by Tullow Oil, an MOU was signed between the company and the
government where the former promised to: provide jobs to local communities;
develop a formal community grievance procedure; open community resource
offices in Lodwar, Lokichar, and Lokori; and double its social investment budget
to avert future skirmishes.
112
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Mining Act 2016, s 117(1).
Mining Act 2016, s 117(2).

60

|

Handling Extractives Related Grievances in Kenya

In the Mui coal basin project, the National Government and Fenxi signed
a BSA as a tool for community engagement with diverse stakeholders, and as a
guarantee to better protection of communities’ rights and benefits. The BSA inter alia provides for a Resettlement Action Plan; compliance with environmental and safety issues; and plan for fair compensation for damages to crops, trees,
buildings and the use of the surface area to respective rightful land owners. The
BSA also establishes measures to promote the local economy and employment
opportunities.119
Since agreements are entered into by the company and the National Government, they leave out other key stakeholders such as the County Government,
limiting the extent to which they can integrate the interests of local communities. Some agreements like the PSC between Tullow Oil and the National Government have not been disclosed. This limits the extent to which the parties can
be held accountable, and impact the budgeting and expenditure of oil revenues.

4.4 Non-State-Based Grievance Mechanisms
4.4.1 International and Regional Mechanisms
A number of international avenues are available to complainants as a
result of extractives sector grievances. These include regional courts and
commissions; mechanisms within development finance institutions (DFIs);
and home state of the company. The following is a brief description of some of
the institutions:
(a)

The East African Court of Justice

The Court is established by the East African Community Treaty whose
objectives, inter alia, includes the “promotion of sustainable utilisation of the
natural resources of the Partner States and the taking of measures that would
effectively protect the natural environment of the Partner States.”120 The Court
can hear cases brought against a State that involve the management of natural
resources that could involve extractive companies. It has already ruled on this
objective of the Treaty in African Network for Animal Welfare (ANAW) v The
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Attorney General of The United Republic of Tanzania121 where it rendered the
construction of a superhighway across Serengeti National Park unlawful and an
infringement of Articles 5(3)(c),8(1)(c),111(2) and 114(1) of the Treaty.
On 25th September 2018, the Court issued injunctive orders stopping the
Tanzanian Government from evicting the Maasai communities from a vital
1,500km2 parcel of land in Loliondo; destroying their homesteads; confiscating
their livestock; and harassing and intimidating the Plaintiffs, pending the full
determination of their case.122
However, the effectiveness of the Court in redressing extractives related
grievances is undermined by its limited remedial power and lack of authority
over business cases. This state of affairs explains why the Court has handled
very few cases challenging EAC member States for conduct touching on the
business environment.123
(b)

The African Commission on Human and Peoples’ Rights

The Commission seeks to promote and protect human and peoples’
rights in Africa.124 It hears complaints from individuals and CSOs, concerning
violations by a State Party to the Banjul Charter of one or more of the rights
covered therein, rather than against companies. Kenya is a State Party to the
Banjul Charter. The Commission has found Kenya in violation of the rights of
the Endorois to property, to freely dispose of wealth and natural resources and
to development under the Charter in Endorois Welfare Council v Kenya125 when
Kenya denied the Endorois access to their traditional lands after the lands were
turned into a game reserve in 1973. This means that the Commission is another
forum for litigating extractives grievances.
In Social and Economic Rights Action Centre (SERAC) and Another v
Nigeria),126 the Claimants alleged that the military Government of Nigeria
121
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had been involved in oil production through the state oil company, the
Nigerian National Petroleum Company (NNPC), the majority shareholder in a
consortium with Shell Petroleum Development Corporation (SPDC), and that
these operations had caused environmental degradation and health problems
resulting from the contamination of the environment among the Ogoni people.
The Commission found the Federal Republic of Nigeria in Contravention of
the Ogoni peoples’ rights to a clean and healthy environment, and appealed
to the Government of Nigeria to ensure protection of the environment, health
and livelihood of the people of Ogoniland. Whereas the Commission can hear
extractives related cases, its decisions are merely recommendations to States.
States might not implement them.
(c)

The African Court on Human and Peoples’ Rights

The African Court on Human and Peoples’ Rights has found Kenya in
violation of the land rights of the Ogiek community as guaranteed in the
Charter and the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) by ‘expelling the Ogieks from their ancestral lands against
their will, without prior consultation and without respecting the conditions of
expulsion in the interest of public need.’127
(d)

Mechanisms within Development Finance Institutions (DFIs)

DFIs have diverse accountability mechanisms that provide access to
remedy for individuals and communities that are adversely affected by DFIfinanced activities. The mechanisms are designed to hold DFIs and their clients accountable to the DFI’s own policies.128 These accountability mechanisms
include: the Inspection Panel and Compliance Adviser Ombudsman (CAO) of
the World Bank; the CAO of the International Finance Corporation; the Project
Complaint Mechanism of the European Bank for Reconstruction and Development; the Accountability Mechanism of the Asian Development Bank; the
Independent Review Mechanism of the Africa Development Bank; and the
newly established Independent Complaints Mechanism that is shared between
the Dutch and German development banks, FMO and DEG, respectively. For a
complaint to be addressed through these mechanisms, it must meet a certain
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criterion. DFIs have rejected a large proportion of complaints that do not meet
the criteria.
In January 2013, the Inspection Panel of the World Bank received and
investigated a complaint sent by individuals from Sengwer communities living
in Cherangani Hills claiming, inter alia, evictions, arrests and resettlement by
the Bank without compliance with safeguards.129 After reviewing the issues
raised, the Panel concluded that ‘any harm that may have stemmed from the
incidents cited in the request was not caused or aggravated by the project, nor
has the project supported these incidents’ and that the Bank had complied with
the policies and procedures applicable to the matters raised in the request.130
(e)

OECD National Contact Points

The OECD Guidelines recognise and respond to the impact of international investment and the role of multinational enterprises (MNEs). They are ‘nonbinding principles and standards relating to the business conduct of MNEs in a
number of areas including information disclosure, human rights, employment
and industrial relations, and the environment.’131 If a company involved in extractives sector has subscribed to the Guidelines, complaints known as ‘specific instances’ can be filed with the OECD National Contact Point (NCP) in the
home country of the company, if the complainant (typically a CSO or a trade
union) considers that the company has not observed those Guidelines in their
operations or through their business relations. NCPs can conduct investigations, or offer mediation themselves or through independent mediators.132
(f)

Voluntary initiatives in the extractives sector

The International Code of Conduct (ICoC) Association for Private Security
Providers. ICoC is a multi-stakeholder initiative that sets principles and standards based on international human rights and humanitarian law, and oversight
and accountability for private security providers including those working in
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the extractives industry.133 ICoC Association Secretariat acts as an independent third party in receiving complaints, informing the complainant, in a timely
manner, of fair and accessible grievance procedures that may offer an effective
remedy including any such grievance procedure provided by a relevant Member company. Tullow’s Community Grievance Procedure provides recourse to
the ICoC Association Secretariat for private security related grievances.
The Voluntary Principles on Security and Human Rights (VPSHR) is a
multi-stakeholder initiative involving governments, extractive companies and
CSOs, set up in the year 2000. It has a set of voluntary principles that ‘guide
companies in the extractive sector in maintaining the safety and security of
their operations within an operating framework that encourages respect for
human rights.’134 A number of extractives companies operating in Kenya have
subscribed to the VPSHR including Tullow Oil, BP, Shell, and Total.135
The Extractive Industries Transparency Initiative (2002) (EITI) aims to
strengthen governance in the extractives sector by improving transparency and
accountability. EITI supports improved governance through the verification
and full publication of company payments and government revenues from oil,
gas and mining in resource-rich countries. The other initiatives include the:
Global Reporting Initiative (2000); Natural Resource Charter (2010); Equator
Principles; IPIECA Good Practice Guidance for the Oil and Gas Industry (1974)
and IBA Model Mining Development Agreement Project (2011).

4.4.2 Operational/Site-Level Grievance Mechanisms
Site-level grievance mechanisms are ‘a process for receiving, evaluating,
and addressing project-level grievances from affected communities at the
level of the company, or project.’136 They are established to provide a channel
for identifying concerns and addressing them before they escalate; reduce risk
and negative social impact; uphold corporate commitments to respect human

133
134

135
136

Available at: http://icoca.ch/en/icoc-association.
Voluntary Principles on Security and Human Rights <http://www.voluntaryprinciples.org/> accessed
20 February 2019.
Available at: http://www.voluntaryprinciples.org/for-companies.
International Finance Corporation (IFC), ‘Good Practice Note: Addressing Grievances from ProjectAffected Communities: Guidance for Projects and Companies on Designing Grievance Mechanisms’
(IFC, 2009) 4. See also Laura Curtze and Steve Gibbons, ‘Access to Remedy: Operational Grievance
Mechanisms: An Issue Paper for ETI’ (Ergon Associates Ltd, 2017) 5.
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rights; and gain and maintain a social licence to operate.137 These mechanisms
must meet the effectiveness criteria for non-judicial grievance mechanisms
in principle 31 of the UNGPs. Often, they are set up to comply with formal
requirements of project finance and international certification initiatives
addressing conflict resolution and human rights protection.138
Even where site-level mechanisms are in place (such as Tullow Oil and
Base Titanium), there are challenges of accessibility, legitimacy and acceptance
by local communities.
Text Box 4: How grievances are captured and managed at Tullow’s Community Grievance
Mechanism
The entry level or Tier 1 is where all grievances or complaints are received, acknowledged
and registered and subsequently investigated and resolved directly between the grievant and
the company either through a process of direct and/or mediated dialogue either by the Grievance
officer (in collaboration with the relevant department) or by site management.
Grievances can be lodged by individuals, families, groups and/or communities and other
stakeholders’ resident within the project affected area. The Company receives grievances
through: a dedicated grievance hotline and/or email address; Community Resource Centres
(Lodwar, Lokichar and Lokori); through Field Supervisor Stakeholder Engagement, Field
Stakeholder Engagement Officer; and Grievance Officers. Some of the grievances lodged include:
community, sub-contractor, security, employment, environment and health related grievances.
The mechanism entails different strategies such as community liaison officers (CLOs), communication officers, community Communications Officers, Government and Public Affairs
Officers, Village Socialization Officers (VSOs) and other members of the so-called ‘social performance’ team. The mechanism has an online database called borealis that tracks: number of
grievances opened, resolved, closed, pending; types of grievances; resolution rate; and closure
rate et cetera.

For instance, Tullow’s grievance mechanism is viewed as ‘a lengthy and
complicated procedure’ and the ‘few who have used this procedure report
never getting redress from the Company.’139 In addition, ‘changes in the officers
137

138
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CSRM, ‘Community Complaints and Grievance Mechanisms and the Australian Minerals Industry and
the Australian Minerals Industry’ (2009) Second Discussion paper; Emma Wilson and Emma Blackmore, Dispute or Dialogue? Community perspectives on company-led grievance mechanisms (IIED 2013)
10; The Mining Association of Canada (MAC), ‘Site-Level Grievance and Community Response Mechanisms: A Practical Design and Implementation Guide for the Resource Development Industry’ (2015) 9.
MAC (ibid) 10-11. Some of these organizations include International Finance Corporation (IFC),
Forest Stewardship Council (FSC), environmental management systems standard ISO 14001 of the
International Organization for Standardization (ISO), and under the United Nations Guiding Principles
on Business and Human Rights.
Land Development and Governance Institute, ‘An Assessment of Social Investments in the Extractives
Sector in Kenya: Case Study of Turkana County’ (2017) 48.
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engaging with the community have resulted in discontinuity and loss of impetus
in communication between the two parties.’140

4.4.3 Liaison Committees
Most conflicts in the extractive industries are as a result of poor
engagement of the local communities, who feel not fully engaged in the redress
of grievances in the sector.141 Liaison committees have been established to act
as a link between companies and local communities who may be aggrieved. The
committees have acted as fairly robust channels to lodge and resolve grievances.
These committees have been established at different levels which include:
(a)

Community liaison committees

Community liaison committees are set up to deal with community grievances, and act as an interface between the investor and affected communities
and achieve more participatory and inclusive solutions.142 They are also set to inform and educate local communities on their rights, for example, to relocation,
compensation, and seeking remedies and the capacity to effectively engage with
the investor and the government on issues of interest and affecting the community among others. The composition and structure of such a committee should
be such that it can gain the confidence of the local community.143 144145
Text Box 5: How Community Liaison Committees have been used in the Mining Sector in
Kenya
Base Titanium has established a number of stakeholder committees to deal with different
grievances-Access Road, Miembeni, Kibwaga, Vumbu and Nguluku, Host site, Kibuyuni,Likoni
Beach Management Unit, Mtongwe Beach Management Unit, Kaya elders, Conservation, and
Security committees.144 In 2014, the Liaison Committee in Mui Basin pushed for the addition
of an addendum to the Mui coal basin project benefit sharing agreement (BSA) that would
guarantee greater rights and benefits for the local community.145

140
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ibid.
Republic of Kenya, ‘Report of Sub-Committee on Country Mining Vision Gap Analysis: African Union
Mining Vision’ (Ministry of Mining, 2017) 20.
ibid 20. See also Base Titanium, ‘Community engagement’ <http://basetitanium.com/community/
engagement> accessed 21 February 2019.
Republic of Kenya, ‘Report of Sub-Committee on Country Mining Vision Gap Analysis: African Union
Mining Vision’ (Ministry of Mining, 2017) 20.
Community engagement available at http://basetitanium.com/community/engagement.
Martin Neumann, ‘Extractive Industries and the Poor in Africa: A Case Study of Coal Mining in the Mui
Basin, Kenya’ (Master Thesis, Radboud University Nijmegen 2015) 56.
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Sub-county liaison committees

These groups are made up of a combination of affected stakeholders, area
community leaders representing women, youth and the disabled, political leaders, religious leaders, national and county government level lead agencies and
administrators. Base Titanium has established sub-county liaison committees,
which provide an avenue for a diverse range of stakeholders to engage with
the company on matters that affect their communities.146 Base Titanium has
the Mining Project Liaison Committee,147 Likoni Liaison Committee,148 and the
Kwale Liaison Committee.149

4.4.4 Alternative Dispute Resolution (ADR) Mechanisms
ADR refers to all those mechanisms that are used in handling disputes
or grievances outside the court, and they include negotiation, mediation,
conciliation, arbitration and expert determination. The 2010 Constitution
recognises the role of ADR processes in enhancing access to justice.150 Compared
to court processes, ADR mechanisms are accessible, flexible, cost-effective,
informal, restorative, confidential, private, expeditious, and seek to enhance
mutual understanding and communication between parties. Through ADR
processes, communities affected by extractives can seek redress for violations,
especially where there are no alternate viable avenues for handling grievances,
and thus avert violent protests and demonstrations.151 Indeed, the nature of
ADR processes suggests that they are appropriate fora for effective community
engagement, and grievance management, along the entire extractives value
chain.152 ADR mechanisms, such as mediation can empower communities,
who are often in a weaker bargaining position compared to the government
and investors. In addition, most ADR processes result in a win-win situation
as opposed to litigation, which often results in a zero-sum outcome. Moreover,
146
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Base Titanium, ‘Community engagement’ <http://basetitanium.com/community/engagement>
accessed 21 February 2019.
Acts as the primary channel of communication for affected stakeholders in Msambweni and Lunga
Lunga Sub-Counties.
Provides links to communities near the Likoni ship loading facility.
Represents communities affected by the transport corridor between Ukunda and Likoni.
Constitution of Kenya 2010, arts. 159(2) (c) & 189(4).
Alvin Gachie et al, ‘Community Participation, Conflict Management and Alternative Dispute Resolution
in the Extractives Industry in Kenya: Mechanisms to promote foreign direct investment for sustainable
development’ (2018) 6(3) Alternative Dispute Resolution 20.
ibid 23-24.

68

|

Handling Extractives Related Grievances in Kenya

ADR processes such as negotiation, mediation and TDRMs are able to deal with
the underlying causes of conflicts/grievances/disputes. However, there are no
guidelines on how, when, where and by whom ADR is to be carried out.
(a)

Negotiation in the extractives industry

Negotiation entails direct discussions between disputants with a view to
compromise or reach an agreement. Negotiation is common in most contracts
in the extractives sector. For instance, the MPSC 2019 requires the Cabinet
Secretary and the chief executive of the contractor to meet to resolve any
difference or dispute.153 Ordinarily, it should be the first port of call whenever
there are grievances. Negotiations between different stakeholders ought to be
continually employed throughout the lifecycle of the extractives sector, right
from the award of contracts, entering into BSAs, sharing revenues, and deciding
on developments to undertake with the revenue.
(b)

Mediation in the extractives industry

Mediation entails the continuation of negotiations with the assistance of
a third party called a mediator. It is one of the mechanisms for resolving mining disputes154 and related sectoral areas such as land disputes.155 Mediation in
the extractives sector requires engagement at different levels or with different groups of actors beyond the immediate parties to the dispute.156 Local communities regard mediation as ‘reconciliatory in nature as opposed to litigation
which ends up creating sharp division and enmity in the long-run.’157 In a mediation process, mediators are able to help stakeholders identify ‘shared interests, maximize shared benefits and address common problems and challenges
together.’158 In the specific context of extractives, mediation can help ‘breakdown impasses and tensions using a number of techniques such as focusing
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Model PSC 2019, cl 53(1).
Mining Act 2016, s 154(b).
For instance, mediation is one of the preferred mechanisms for resolving community land disputes
under section 40 of the Community Land Act 2016.
Amanda Kron and David Jensen, ‘From Curse to Opportunity: Mediation of Natural Resource
Conflicts’ (Voelkerrechtsblog, 13 July 2016) <https://voelkerrechtsblog.org/from-curse-to-opportunitymediation-of-natural-resource-conflicts/> accessed 21 February 2018.
Extractives Baraza, Listening Project (2018).
Amanda Kron and David Jensen, ‘From Curse to Opportunity: Mediation of Natural Resource
Conflicts’ (Voelkerrechtsblog, 13 July 2016) <https://voelkerrechtsblog.org/from-curse-to-opportunitymediation-of-natural-resource-conflicts/> accessed 21 February 2018.
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talks on technical issues; conducting joint information gathering; identifying
and sharing multiple benefits; or using scenario building techniques.159 There
is also need to realize that in the extractives sector, a mediated settlement is
not the end of the process, as it requires effective implementation through a
collaborative and participatory process. Fortunately, written mediation settlements entered into with the assistance of qualified mediators may be registered
and enforced by the Court.160
The Magarini inquiry in the coastal region illustrates the role of mediation
in the extractives sector. In that case, the industry association, Kenya Association
of Manufacturers (KAM) engaged a neutral third party- Ufadhili Trust, to act as
a mediator between the community and the mining companies. The mediator’s
role was to help build trust between the salt companies and the communities as
a first step to deepening their engagement. After that, the mediator was able to
establish a common platform for dialogue, build the capacity of the community
to negotiate as informed partners with the companies, build awareness and
capacity of companies to engage in strategic community engagement practices
and guide the parties to develop and implement an action plan to address various
conflicts touching on environmental impacts, labour practices, land ownership,
community engagement among others. Following improved relations between
the parties, the mediator’s role reduced, and the companies were able to work
directly with the communities through their CSR committees. This development
has led to increased trust and resolution of a number of challenges.161
(c)

Expert determination in the extractives industry

In this mechanism, a grievance is presented to one or more experts who
then make a determination on the matter within a defined time period. The
experts are appointed by agreement of the parties, and the decision is final
and binding. Under the Model PSC, the sole expert is supposed to render a
decision within 90 days of appointment.162 Under the Model PSC, if the Cabinet
Secretary and the contractor cannot reach an agreement on the value of crude
oil, the CS, in consultation with the Authority and contractor can appoint an

159
160
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ibid.
Civil Procedure Act, Cap. 21, s 59D.
IHRB, Human Rights in Kenya’s Extractive Sector: Exploring the Terrain (London, IHRB 2016) 77.
Model PSC 2019, cl 53(2).
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internationally recognised expert.163 The most advantageous feature of expert
determination is that it allows for resolution of grievances as economic activities
continue. Experts can conduct assessments to map and catalogue differences
in expectations, and review compliance with promises and obligations.164 All
disputing parties should have access to impartial, scientific and technical
information about the resource generated by an independent third party or
by the parties themselves. Generating common information is said to have
confidence-building benefits.165
(d)

Conciliation in the extractives industry

Conciliation is a process in which a third party (a conciliator) intervenes
to restore damaged relationships between disputing parties by bringing them
together to clarify perceptions and point out misconceptions. This intervention
reduces tension, opens channels of communication and facilitates continued
negotiations. It is similar to mediation save that the conciliator takes a more
interventionist role in bringing the parties together. It is mostly used in the
resolution of labour/employment grievances. Under the Labour Relations Act,
a conciliator must attempt to resolve the dispute within 30 days of appointment
or any extended period agreed to by parties to the trade dispute.166 In resolving
a trade dispute, a conciliator may mediate between the parties; conduct a factfinding exercise; and make recommendations or proposals to the parties for
settling the dispute.167
(e)

Arbitration in the extractives industry

Arbitration is a process subject to statutory controls where formal disputes
are determined by a private judge (arbitrator (s)) of the parties’ choosing. The
arbitrator is appointed by the parties, court, arbitrator (in case of tribunals
with more than one arbitrator) or an appointing Authority to determine the
dispute, and render a final and binding award that is enforceable in court.168
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Model PSC 2019, cl 35(2).
UNEP, ‘Natural Resources and Conflict: A Guide for Mediation Practitioners’ 30.
Kron and Jensen, ‘From Curse to Opportunity: Mediation of Natural Resource Conflicts’
(Voelkerrechtsblog, 13 July 2016) <https://voelkerrechtsblog.org/from-curse-to-opportunitymediation-of-natural-resource-conflicts/> accessed 21 February 2018.
Labour Relations Act No. 14 of 2007, s 67(1).
Labour Relations Act No. 14 of 2007, s 67(2).
See generally Arbitration Act No. 4 of 1995.
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It is preferred over litigation as it is private, confidential, expeditious, costeffective and may preserve stakeholders’ capacity to engage and continue to do
business with each other. Parties can agree to go to arbitration or it could be in
an agreement or ordered by court.
Arbitration as a method for handling disputes is provided for in laws governing the extractives sector.169 The Mining Act states that a mineral agreement
should include a term on resolution of disputes through an international arbitration or a sole expert.170 Under the Petroleum (Exploration and Production)
Regulations, where amicable settlement of disputes has failed, the dispute is
referred to arbitration in accordance with the United Nations Commission
on International Trade Law (UNCITRAL) arbitration rules.171 Arbitration is
also common in bilateral investment treaties (BITs). The BIT between Kenya
and United Kingdom which resulted into an arbitral dispute, between Cortec
Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital v Republic of
Kenya,172 had a provision for international arbitration at the International Centre for the Settlement of Investment Disputes (ICSID).173 There are arbitration
clauses in contracts between governments and investors.174
However, arbitration is not an efficient mechanism for resolving certain
grievances. First, it is inappropriate in resolving grievances by a community or
group of people. Second, as a private process, arbitration is generally available
to parties to a mineral agreement or PSC, and thus excludes other stakeholders
who may be affected by the dispute but not parties to the contract, such as local communities.175 Third, at times arbitration clauses in contracts, may make
arbitration an unfavourable forum for grievances between local communities
and the government or investor,176 for instance, if the juridical seat is not Kenya,
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Mining Act 2016, s 154(b); Petroleum (Exploration and Production) Act; Petroleum (Exploration and
Production) Regulations. See also section 41(1) of the Community Land Act 2016.
Mining Act 2016, s 117(2) (i).
Petroleum (Exploration and Production) Regulations, regulation 41.
ICSID Case No. ARB/15/29.
This was the case in the BIT between Kenya and United Kingdom which resulted into an arbitral
dispute between Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital v Republic of
Kenya, ICSID Case No. ARB/15/29.
See generally, the PSC between Kenya and CAMAC Energy Kenya Limited.
Kariuki Muigua, ‘Resolving Environmental Conflicts through Mediation in Kenya’ (PhD Thesis, 2011)
96-97.
Alvin Gachie et al, ‘Community Participation, Conflict Management and Alternative Dispute Resolution
in the Extractives Industry in Kenya: Mechanisms to promote foreign direct investment for sustainable
development’ (2018) 6(3) Alternative Dispute Resolution 26.
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parties may have to seek interim reliefs during the pendency of the arbitration
in a foreign jurisdiction. Fourth, the arbitration clauses, may stipulate, that the
venue of arbitration will be in a foreign jurisdiction. This was the case under
the PSC between Kenya and CAMAC Energy Kenya Limited, where the arbitration was to take place in Cape Town, South Africa in English. In negotiating and
drafting contracts, there is need to examine diligently the dispute resolution
clauses.
To this end, the Office of the Attorney General of Kenya has issued a
circular to all state departments requiring mandatory arbitration provisions
to be incorporated in all public sector contracts. The import appears to be
that such contracts may end up being resolved through arbitration under the
Nairobi Centre for International Arbitration (NCIA) or any other arbitral body
chosen by parties.

4.4.5 Traditional Dispute Resolution Mechanisms (TDRMs)
Virtually all communities in Kenya have established governance
structures, decision-making processes, and customary laws that play a critical
role in the amicable settlement of grievances.177 These mechanisms range from
communal hearings to dialogue mediated by elders. Due to the legitimacy and
local acceptance of traditional processes and institutions, they offer immense
opportunities for resolving extractives related grievances. In most parts of
the country, disputes are resolved amicably at the community level.178 TDRMs
resolve a wide array of disputes from land, inter-community disputes over
pastures and water points, and insecurity et cetera. For instance, the Turkana
people resolve most, if not all their disputes, through a council of elders.179
Both the 2010 Constitution and several laws related to the extractives sector
recognize TDRMs.180 TDRMs are to be used in resolving disputes involving
community land under the Community Land Act.181 Whereas they may not be
binding on companies, they can be effective in quelling tension and/or violence;
obtaining free prior informed consent; and in negotiations with government
and companies. The decisions arrived at through TDRMs can be adopted by
177
178
179
180
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IHRB, Human Rights in Kenya’s Extractive Sector: Exploring the Terrain (London, IHRB 2016).
ibid.
Extractives Baraza, Listening Project Report (2018).
See generally Constitution of Kenya 2010, arts 159(2) (c), 60(1)(g) & 67(2)(f ).
Community Land Act 2016, s 39(1).
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courts and enforced as court judgments so long as they are in conformity with
article 159(3) of the 2010 Constitution.182

4.4.6 Peaceful Demonstrations/Protests
Communities use protests as an effective means of getting the attention
of both the government and the oil company. Research conducted by the
Extractives Baraza183 in Turkana suggests that protests, even violent ones,
are often considered the only way for the community to gain meaningful
attention from companies and the central government. Indeed, it is through
protests leading to operation shut downs that the national government created
the Turkana Grievance Management Committee, and the Inter-Ministerial
(escalation and support) Committee. However, the downside is that extractives
companies end up becoming targets when the communities are aggrieved
and even when the grievance has nothing to do with the operations of the oil
company.184 Subsequent to such demonstrations and protests, MOUs have been
signed between local communities and companies, suggesting that they can be
apt for airing community voices. However, their appropriateness as a vehicle
for sustainable and legitimate engagement with the companies is doubtful.

4.4.7 Civil Society Organizations (CSOs)
CSOs play a key role in monitoring the protection and promotion of
local communities’ rights. CSOs are instrumental in engaging communities at
different levels by educating them and increasing their knowledge capacity.185
They undertake advocacy campaigns that seek to force investors minimize the
negative impacts to the environment and enhance safety and health of local
communities. They also encourage communities to resolve disputes through
mediation and reconciliation. CSOs can also play a significant role in sensitizing
community members on available grievance mechanisms at the county and
national levels for ease of accessing remedies.186 Kituo cha Sheria has conducted
sensitization forum on land and environmental rights for Magarini community,
182
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184
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Civil Procedure Act, Cap. 21, s 59C (3).
Extractives Baraza, Listening Project (2018).
ibid.
ibid.
Extractives Baraza, ‘Listening Project: Mui Basin, Kitui County Capturing Community Voices-A First
Step towards Informed Dialogue in Kenya’s Extractives Sector’ (2017) <https://www.extractivesbaraza.com> accessed 20 February 2019.
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and a community public forum in Kilifi County. These fora deliberated on the
Magarini Salt Base Public Interest Litigation Case on 18th of January, 2018
where the Magarini community is accusing salt firms of forced evictions along
the salt mining belt to pave way for the salt firm. The evictions were done
without adherence to human rights standards.187 The Katiba Institute continues
to represent communities in public interest litigation cases across the country.

4.5 Conclusion
The Chapter explores various grievances handling mechanisms in the EI
in Kenya. Using the UN Guiding Principles, the existing mechanisms have been
grouped into three categories: state-based judicial, state-based non-judicial
and non-state based mechanisms. The complexity of the sector and diversity of
actors and issues along the EI value chain, explains the plurality of grievance
handling mechanisms. As illustrated in the chapter, some of these mechanisms
are only available at specific phases of the value chain, whereas others such as
the court process, can be used throughout the value chain. This justifies the
need for judicial officers to have a deep understanding of the other available
mechanisms along the value chain.

187

Available at http://kituochasheria.or.ke/magarini-salt-belt-case/ accessed on 03/02/2019.

CHAPTER 5

Models for Grievance Management along
the Extractives Value Chain

5.1 Introduction
There are diverse mechanisms that have been used in managing grievances
along the extractives value chain. Due to the complexity and diversity of actors
and issues, no single model can effectively address all the grievances along the
value chain. As such, different jurisdictions tend to use a multidimensional
approach where different mechanisms are employed to address different
grievances along the value chain. This chapter discusses some of the principles
and approaches that have been found to be effective in managing extractives
grievances.

5.2 The “Protect, Respect and Remedy Framework”
As part of a State’s duty to protect persons against business-related human
rights abuse, the third pillar in Ruggie’s framework, ‘remedy’, accords victims of
those abuses greater access to effective remedy, both judicial and non-judicial.
According to the UNGPs, all non-judicial grievance mechanisms, both Statebased and non-State-based, must comply with the following six overarching
principles: legitimate, accessible, predictable, equitable, transparent and rightscompatible1 as illustrated below.

1

UN Working Group on Business and Human Rights, The UN Guiding Principles on Business and Human
Rights: An Introduction (UN 2011).
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Table 5: UNGPs Effective Remedy Criteria
1. Legitimate

• They are fair, accountable and trustworthy.

2. Accessible

• Widely publicised and accessible to all those they are designed for.
• Variety of access points.

3. Predictable

• Timely and respectful; certainty of process,and available outcomes
(remedies)

4. Equitable

• Treat every complaint fairly
• Equitable process and outcome

5. Transparent

• About the process and progress of grievances

6. Rights-compatible

• Outcomes and remedies accord with internationally recognized human
rights

(i)

Legitimate

Legitimacy is attained if people can trust the grievance mechanisms
through participation, creating a multi-stakeholder oversight body to administer
a mechanism, and in the case of third party mechanisms, having independent
and transparent funding.
(ii)

Accessible

A mechanism is accessible if it is widely publicised; is accessible to all
segments of society; has a variety of access points (local NGOs, interest groups
such as youth or women, Indigenous representatives, hotline services, trade
unions, community representative organisations and/or independent statutory
bodies), and is accessible at no cost.
(iii)

Predictable

The mechanism should be timely and respectful; with certainty of process (a clear procedure for all steps of the grievance mechanism), and available
outcomes (remedies). For instance, a study by the South African Human Rights
Commission (SAHRC) found that the Anglo Platinum’s Potgietersrut Platinum
Limited (PPL)’s grievance mechanism was ad hoc, ‘technical and minimalistic’.2
In its suggestions, SAHRC emphasised that companies ought to go ‘beyond legalistic compliance’, and be rights compatible in terms of process and substance.
2

South African Human Rights Commission, Mining-related Observations and Recommendations: Anglo
Platinum, Affected Communities and Other Stakeholders, in and Around the PPL Mine, Limpopo (SAHRC
2008) iii <http://www.sahrc.org.za/sahrc_cms/publish/cat_index_41.shtml> accessed 20 February 2019.
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Equitable

Each complainant should be treated fairly, and it is important that both
process and outcome are equitable (outcomes arrived at through engagement,
dialogue, collaboration and consensus).
(v)

Transparent

The mechanism should be open about the progress of complaints,
confidential and open about the final outcome.
(vi)

Rights-compatible

The processes and outcomes must be rights-compatible in terms of process
and outcome, and should not undermine access to other existing legal avenues.
It must also be based on principles of non-discrimination, equity, accountability,
empowerment and participation, particularly of vulnerable people.

5.3 Site/Operational-Level Grievance Mechanisms
Site-level mechanisms are established by a company, alone or in
conjunction with other stakeholders, to allow for early and direct remediation
of grievances from individuals and communities.3 In addition to the six
overarching principles, operational-level grievance mechanisms must comply
with the following supplementary principles: engagement and dialogue,
culturally-appropriate, proportional, empowering and continual improvement.
Table 6: Additional Effectiveness Criteria for Operational-level Grievance Mechanisms
1. Engagement and dialogue

• Inclusive decision-making; participatory investigation and follow
up.

2. A source of continuous
learning

• Monitor performance, integrate lessons learnt and revise

3. Culturally appropriate

• Designed to take into account culturally appropriate ways of
handling community concerns

4. Proportional

• Proportion and scale of mechanism and project

5. Empowering

• Redress imbalances between community and company
• Foster capacity building.
• Build capacity within companies.

3

Principle 29, Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, A/HRC/17/31.
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The site-level grievance mechanisms should demonstrate inclusive
decision-making and engender collaborative approaches to investigations and
monitoring.4
Text Box 6
The Oxfam Australia Mining Ombudsman facilitated a joint investigation in 2005 into concerns
relating to environmental pollution of local rivers resulting in a lack of clean drinking water
by local communities around the Tolukuma mine in Papua New Guinea. The team comprising
community members, community-based organizations, technical experts and company officials,
was able to come to an agreement by establishing the levels of pollution and identifying alternative water sources.4

(ii)

Culturally appropriate

The mechanism and its associated processes should be attuned to local
culture to enhance its legitimacy and likelihood of success. It should be
“developed with the participation of local leaders and residents, so as to enhance
local ownership, acceptance and use of the mechanism” and by considering
community justice systems.5 It should also be sensitive to diverse factors such
as literacy levels, women, ethnic minorities, among others.
(iii)

Source of continuous learning

The mechanism should have a system for monitoring performance
(number of complaints registered, satisfaction with the process, and the
number of grievances effectively resolved among others); integrating lessons
learnt; and revising the mechanism.
(iv)

Proportional

The scale and impact of the project and local conditions should, to some
extent, determine the design of the mechanism so that for large-scale and
complex projects, a more sophisticated and multidimensional mechanism
ought to be developed.

4
5

ibid 23-24.
ibid.
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Empowering

The grievance mechanism should redress imbalances in power, knowledge
and influence between the company and the community; foster community
capacity building; and capacity building within the company.6
Text Box 7
Evidence that an operational-level ‘mechanism’ is in place may include:6
i)

dedicated pathway (or pathways) and processes of engagement for handling grievances;

ii) procedural elements, for example, a documented procedure outlining steps to be taken to
prevent and handle community grievances;
iii) records e.g. complaints/grievance logs and data, evidence of information and communication
about the mechanism or process and outcomes;
iv) dedicated resources, for example, human and financial resources, formally defined
responsibilities for grievance handling;
v) evidence of dialogue with aggrieved parties, and/or use of ADR techniques, where direct
dialogue is not possible or does not lead to resolution of issues; and
vi) substantive outcomes, for example, improved relationships and conflict resolution.

Other strategies for enhancing effectiveness of site-level mechanisms include:
(a) Mapping grievances and grievance mechanisms: this ensures that
grievances are directed to the mechanism(s) that can effectively and
efficiently address them.7 Where appropriate some could be referred
to traditional justice processes, ADR, courts, or state-based nonjudicial institutions.
(b) Involving communities and/or civil society in actual administration
and investigative processes of site-level mechanisms to increase
openness, transparency and participation.
(c) Appointing a site-level grievance ombudsman.8
6

7

8

Centre for Social Responsibility in Mining (CSRM), ‘Community Complaints and Grievance Mechanisms and the Australian Minerals Industry and the Australian Minerals Industry’ (2009) Second
Discussion paper, 5.
OHCHR, ‘State-based non-judicial mechanisms for accountability and remedy for business-related
human rights abuses: Supporting actors or lead players?’ (Discussion paper prepared for the 6th UN
Annual Forum on Business and Human Rights, Geneva, 27-29 November 2017) 19.
Craig Ford, Site-Level Grievance and community Response Mechanisms: A Practical Design and Implementation Guide for the Resource Development Industry (Ottawa, The Mining Association of Canada
2015) 24 <http://mining.ca/sites/default/files/documents/Site-Level-Grievance-Guide-English.pdf>
accessed 20 February 2019.
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(d) Linking a site-level mechanism with state-based mechanisms so as
to fill ‘gaps in the provision of remedy for business-related human
rights abuses,’ by expanding the mandate of existing non-judicial
mechanisms.9 For instance, where crimes are alleged, there is need
for cooperation with state-based mechanisms. Additionally, recourse
could be sought at the operational level and then to a National Human
Rights Institution, like KNCHR which is empowered to adjudicate
complaints.
(e) Similarly, a site-level mechanism could be linked with other local
dispute resolution processes. Such linkage is in compliance with the
principle of subsidiarity, which favours local decision-making, where
power only moves to a higher level of authority when the scale of the
problem or resource constraints require such a move.10

5.4 Collaborative Strategies for Grievance Handling along the Value
Chain11
(a)

Community liaison committees

Community liaison committees are a form of collaborative/participatory
approaches to grievance management. As multi-stakeholder dialogue forums,
they can act as forums for grievance management, monitoring, coalition
building, negotiating all contractual documents, and preventing disputes from
escalating into direct conflicts. They must, therefore, be accorded necessary
prominence right from the early stage of oil industry development.12 They can
also be used for engaging with the National and County Governments, and
investors on behalf of the community.13

9

10
11
12

13

Commentary to Principle 27, UNGPs. See also Remediation and operational-level grievance mechanisms available at <https://www.ihrb.org/uploads/reports/EC-Guide_OG-12_Part-3_Section-VI.pdf>
accessed 20 February 2019.
CSRM (n 8) 8.
Principle 30, UNGPs.
Nkemjika & Salisu Matori, Oil Exploration in Northern Nigeria: Problems & Prospects (Lagos, Nigeria:
Global Media Limited 2003) 62.
Eric Mutua, ‘Adequacy of Kenya’s Legal framework on large scale extractive industry in addressing
interests of local community’ (2018) 14(1) The Law Society of Kenya Journal 144.
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Joint investigations, social monitoring and follow-up

They are participatory approaches that allow for joint investigations, joint
social monitoring and follow-up into allegations of environmental degradation
and human rights violations. They ‘have proven to be effective in contributing
to grievance resolution and paving the way for more open and trusting
relationships.’14
(c)

Community/stakeholder engagement

Community engagement ‘encompasses multiple and broader elements
than grievances mechanisms, including stakeholder identification and analysis,
communication and relationships with stakeholders, and empowerment
of particular members of the community such as women or disadvantaged
minority groups.’15 Meaningful community engagement allows the community
to participate in decision-making before and after the project in order to prevent
and mitigate land and environmental risks.16 Community consultations are an
important way of managing community expectations and they play a pivotal role
in reducing and managing grievances.17 However, there is need for mechanisms
to be put in place for civil society and communities to verify that community
suggestions and complaints are incorporated into oil company plans.
(d)

Technical third party assessment

A technical third party assessment is done by a mediator or expert who
helps map and catalogue differences in expectations; reviews compliance
with promises and obligations; helps clear misunderstandings and uncover
shortcomings; and increases realism of expectations.18

14
15

16

17
18

CSRM (n 8) 23.
David Vermijs, ‘Overview of Company-Community Grievance Mechanisms’ in Emma Wilson & Emma
Blackmore (eds.) Dispute or Dialogue? Community perspectives on company-led grievance mechanisms
(IIED 2013) 20.
KCSPOG, Setting the Agenda for the Development of Kenya’s Oil and Gas Resources: The Perspectives of
Civil Society (Nairobi, KCSPOG 2014) 47
<http://kcspog.org/wp-content/uploads/2014/08/KCSPOG_Agenda_Setting_Report.pdf> accessed 21
February 2019.
ibid 48.
UNEP, ‘Natural Resources and Conflict: A Guide for Mediation Practitioners’ (Nairobi, United Nations
Department of Political Affairs and United Nations Environment Programme, 2015) 30.
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5.5 Supporting or Enhancing State Engagement and Law Enforcement
At times, government agencies do not have adequate capacity to effectively engage corporates (especially multinational corporations). There is need to
build the capacity of the National and County Governments in enforcing laws,
regulations and in dispute resolution.19 At the local level, there is need to equip
local administrators to take a conflict sensitive approach, which includes consultation and listening to local communities in keeping with the 2010 Constitution to prevent, diffuse and manage grievances thereby reduce the likelihood of
resorting to use of force.20

5.6 Benefit-Sharing Agreements and CDAs
As mentioned earlier, BSAs and CDAs help clarify the distribution of
benefits, costs, revenues, and responsibilities from an extractive development.
They can also address tenure or concession ownership, revenue sharing and
royalties, community development and infrastructure, training and employment
opportunities, and independent monitoring to mitigate environmental risks.21

5.7 Strengthening TDRMs
In appropriate cases, TDRMs ought to be the first port of call for all determination of deeply rooted social and cultural grievances because they have authority over the community in accordance with custom and tradition. They can
be employed before the technical issues based on the relevant legislation being
determined. In addition, TDRMs are not only decision-making structures; they
can be used as representative structures, to facilitate community and investor
relationship, in relation to processes of consultation and obtaining FPIC, and
in seeking redress for compensation and/or benefit-sharing from the same activities.22

19
20

21
22

ibid 31.
Kennedy Mkutu and Gerard Wandera, ‘Conflict, Security and the extractive industries in Turkana Kenya-Emerging Issues 2012-2015’ (USIU-Africa/KSG, 2016) 35 <http://crimeresearch.go.ke/wp-content/
uploads/2018/02/Conflict-and-Extractive-Industries-in-Turkana.pdf> accessed 23 January 2019.
UNEP, ‘Natural Resources and Conflict: A Guide for Mediation Practitioners’ 31.
Report of the African Commission’s Working Group on Indigenous Populations/Communities on ‘Extractive Industries, Land Rights and Indigenous Populations’/Communities’ Rights: East, Central and
Southern Africa’ (2017) 136.
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5.8 Independent Ombudsman for Extractives Grievances
An independent, high-level ombudsman for extractive grievances can be
opened up as a local office of the Commission on Administrative Justice or
‘Ombudsman’ to complement existing company grievance mechanisms.23 Its
mandate would be to independently investigate allegations of human right violations and general business conduct.24 Ideally, grievance mechanisms through
local ombudsman should be an option provided during initial risk-opportunity
assessment.25 In Ghana, the Commission for Human Rights and Administrative
Justice, a constitutional body, has a history of dealing with cases of allegations
of rights violations in mining areas.26

5.9 International Good Governance Initiatives and Resources
Adoption of good governance initiatives in the extractives sector
can promote public participation, accountability and transparency. Good
governance ensures information flow,27 transparency of petroleum contracts
and project documents, criteria used to award the contract, taxes collected,
fiscal terms and beneficial ownership of companies involved.28 This could
help avoid grievances at an early phase in the value chain when contracts and
licences are being negotiated and awarded.

23
24

25

26

27

28

Cordaid, ‘Oil Exploration in Kenya: Success Requires Consultation’, August 2015, 39.
Michael Torrance and Carolyn Burns, ‘Canadian CSR Ombudsman to Replace CSR Counsellor’ (Canadian Mining Journal, 1 April 2018) <http://www.canadianminingjournal.com/features/canadian-csr-ombudsman-replace-csr-counsellor/> accessed 21 February 2019.
<http://www.canadianminingjournal.com/features/canadian-csr-ombudsman-replace-csr-counsellor/> accessed 6 February 2019
Torrance and Burns (n 26).
<http://www.canadianminingjournal.com/features/canadian-csr-ombudsman-replace-csr-counsellor/> accessed 6 February 2019
Esinu Dalmenda Segbor, ‘Human Rights Struggles in Ghana’s Mining Communities: The case of
Prestea’ (Master Thesis, Norwegian University of Life Sciences 2014) 44 <https://core.ac.uk/download/pdf/52113438.pdf> accessed 21 February 2019.
Extractives Baraza, Tracing and Documenting Grievances and Grievance Handling Mechanisms in the
Oil and Gas Sector in Kenya: Experiences from Turkana County (Listening Project Report, 2018).
ibid.
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5.10 Conclusion
The Chapter set out to highlight various models that have been utilised
in managing grievances along the value chain. The complexity of the sector,
diversity of actors and issues, and context-specific dynamics in each jurisdiction,
reveal that there is no single model that can be developed to address all the
grievances along the value chain. In each stage along the value chain, different
mechanisms are employed to address the various grievances that arise. This
explains why the chapter started by highlighting the principles that the
grievance mechanisms ought to embed in line with Ruggie’s framework

CHAPTER 6

Role of the Judiciary: Interface between
Judicial and Non-Judicial (ADR) Mechanisms

6.1 Introduction
The discussion in Chapter 5 has shown that the Judiciary (and in particular the Courts) is the principal organ with the mandate of resolving disputes
and promoting the use of ADR in Kenya under the Constitution 2010. It is for
this reason that this Chapter seeks to assess the role that the Judiciary should
play in managing extractives related grievances, promoting the use of alternative dispute resolution (ADR) processes, and the interface between judicial and
ADR processes.

6.2 Role of Courts in Upholding Human Rights in the Extractives
Sector
From the discussion in Chapter 4, it is clear that Courts play a critical role
in handling grievances in the extractives sector. As the custodians of justice,
they have a huge mandate in remedying human rights violations. Therefore,
Courts must be accessible, and be ready to provide effective remedies in line
with the Ruggie Framework which recognises:
the fundamental right of individuals and communities to access effective remedy
when their rights have been adversely impacted by business activities. When
a business enterprise abuses human rights, States must ensure that the people
affected can access an effective remedy through the court system or other
legitimate non-judicial process.1

1

UN Working Group on Business and Human Rights, The UN Guiding Principles on Business and Human
Rights: An Introduction (UN 2011) 2.
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Kenyan Courts play a central role in promoting good governance in the extractives
sector by developing relevant jurisprudence. Courts have emphasized the
importance of consultations with communities before undertaking development
activities in their territories. In Francis Chachu Ganya & 4 Others v Attorney
General & Another2 the Commissioner of Lands had set aside 60,705 hectares
of land in Bubasi location for Gitson Energy without consulting the people of
North Horr Constituency. The said allocation was found to be unjustifiable
in a democratic society because it would adversely and irreversibly affect the
communities’ environment and cultural lifestyles. In Peter Makau Musyoka &
19 others (Mui Coal Basin Local Community) v Permanent Secretary Ministry
of Energy & 14 others,3 the High Court while finding that the Mui coal basin
project had met the threshold for public participation subject to continuing
engagement with the public, firmly espoused on six (6) elements of public
participation in environmental governance, as follows:
(i)

It is incumbent upon the government agency or public official
involved to fashion a programme of public participation that accords
with the nature of the subject matter.

(ii) Public participation calls for innovation and malleability depending
on the nature of the subject matter, culture, logistical constraints,
and so forth. There is no single regime or programme of public
participation that can be prescribed and the Courts will not use any
litmus test to determine if public participation has been achieved or
not. The only test the Courts use is one of effectiveness.
(iii) Whatever programme of public participation is fashioned, it must
include access to and dissemination of relevant information.
(iv) Public participation does not dictate that everyone must give
their views on an issue of environmental governance, but that the
programme must show intentional inclusivity and diversity.
(v) The right of public participation does not guarantee that each
individual’s views will be taken as controlling; the right is one to
represent one’s views – not a duty of the agency to accept the view
given as dispositive.
2
3

[2013] eKLR.
[2014] eKLR.
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(vi) The right of public participation is not meant to usurp the technical
or democratic role of the office holders but to cross-fertilize and
enrich their views with the views of those who will be most affected
by the decision or policy at hand.
Similarly, in Friends of Lake Turkana Trust v Attorney General & 2 others,4
the ELC held that access to environmental information is a prerequisite to
effective public participation in decision-making and monitoring governmental
and public sector activities on the environment, and is an effective way of
safeguarding communities’ rights. In Canada, the Ontario Superior Court of
Justice, in the first instance prohibited Platinex Inc. from undertaking further
exploration drilling on the traditional lands of the Kitchenuhmaykoosib
Inninuwug First Nation, until the specified consultations had occurred.
Similarly, in Cheslatta Carrier Nation v British Columbia, the court ordered the
State to create a new consultative committee to engage in consultations with
communities.5
In matters of public interest (and extractive issues are public interest
matters), the Constitution 2010 has enhanced and equipped the High Court with
adequate powers and jurisdiction that can be used to offer appropriate reliefs
to concerned stakeholders. A motion for enforcement of human rights can now
be introduced, not just by the aggrieved party, but also by any other person(s),
group(s), and associations or by the court acting suo moto.’6 The High Court is
vested with vast supervisory jurisdiction over any person, body or authority
exercising a judicial or quasi-judicial function,7 which can be used to oversee
the work of different judicial and quasi-judicial bodies in the extractives sector8
and hence improve management and administration of the sector. In Cortec
Mining Kenya Limited v Cabinet Secretary Ministry of Mining &9 others,9 the
ELC upheld the revocation of a Special Mining Licence in the public interest
where the Commissioner of Mines had issued a licence in violation of the law.

4
5
6

7
8
9

[2014] eKLR.
[1998] BCJ No 178 (BCSC).
Busalile Jack Mwimali, ‘Public interest litigation and the judicial enforcement of socio-economic
rights: prospects and challenges under the constitution of Kenya’ in Japhet Biegon and Godfrey Musila
(eds), Judicial enforcement of socio-economic rights under the new constitution (ICJ 2011) 262.
Article 165(6), Constitution of Kenya 2010.
Mwimali (n 6) 263.
[2015] eKLR.
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In Rodgers Muema Nzioka & 2 Others v Tiomin Kenya Limited10 the High Court
in issuing injunctive orders against Tiomin Kenya Limited explained the public
interest thus:
As for balance of convenience it is admitted that environmental degradation is not
necessarily individual concern or loss but public loss so in a matter of this kind
the convenience not only of the parties to the suit, but also of the public at large
is to be considered so that if the injunction is not issued it means that any form of
feared degradation, danger to health and pollution will be caused to the detriment
of the population, whereas if I do not refuse injunction only the investor will be
kept at bay but life will continue for the population safely without risk.

Moreover, Courts can conduct ‘investigative litigation’ by appointing sociolegal commissions of inquiry or depute court officials to carry out the necessary
investigations when matters are informally brought to the courts’ attention.
Courts may also enlist the help of the KNCHR to offer expertise in the inquiry.11
In Mohamed Ali Baadi and others v Attorney General & 11 others,12 the High
Court, with the concurrence of the counsels for the parties, directed that a site
visit be undertaken and that the expert witnesses give oral evidence. This was
informed by the need for the Court to get a clear picture of the project, the area
in question as the expert witnesses would be able to point out areas of interest
to the Court in the course of their evidence. In addition, the Deputy Registrar
prepared a site visit report.
In appropriate cases (in the extractives context), courts can issue structural
interdicts (post-judgment supervisory orders) to supervise the implementation
of a judgment.13 This could be apt where, for instance, a government agency or
investor has a proven record of non-compliance with court orders.
A good understanding of the social, cultural, economic and political
contexts of the extractive industry, and nature of grievances along the value
chain will equip Courts with a good understanding of the issues/grievances
arising at each phase and enable them to resolve the issues or refer them to
appropriate bodies (sectoral agencies and tribunals) for resolution of technical
aspects.

10
11
12
13

Civil Case No. 97 of 2001.
ibid.
[2018] eKLR.
Kenya Airports Authority v Mitu-Bell Welfare Society & 2 others [2016] eKLR.
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The nature of the extractive sector demands the Judiciary to be more
proactive, exercise some form of judicial activism in protecting environmental
rights, and not assume the traditional adversarial posturing in environmental
matters.14 In Rodgers Muema Nzioka (supra), the court explained that in
environmental matters, Courts cannot rely only on the classical principles for
granting injunctive reliefs, but must also be guided by principles such as public
participation, polluter pays principles, precautionary principle, and sustainable
development. However, in Pasred Youth Group/Forum & other petitioners as
named in the schedule annexed v Attorney General & 5 others15 the Court took
a back sit in handling a matter where the Petitioners had raised important
questions on the right to a clean and healthy environment. According to the
petitioners, unknown persons had set up camp in Ahagdera area within Fafi
Sub-County on an oil exploration mission in an area of significant religious and
cultural site to them. Therefore, they contended that the exploration activity
would negatively impact on their cultural and environmental rights. While
holding that the Petitioners had established that they had a lawful interest in
the land in question, the court failed to uphold their claims of environmental
degradation on the basis that they had not been supported by sufficient evidence
and since NEMA had given all the necessary licences to CAMAC Energy (K)
Limited.
Likewise, in Parkire Stephen Munkasio & 14 Others (Suing on their Own
Behalf and Behalf of Their Families and all the Members of the Maasai Community Living on Land Reference No.8396 (I.R 11977) Situated in Kedong) v Kedon
Granch Limited & 8 Others,16 members of the Maasai Community residing on
Kedong Ranch claimed that their ancestral land was continually alienated for
development projects by private entities. However, the Court held that the land
was private land in the hands of Kedong Ranch since 1950 and it was immaterial whether at one point or another it was ancestral land. Additionally, while
the petitioners had alleged violation of the right to a clean environment by the
geothermal projects which had led to pollution and alleged premature and still
births, the court found that there was no evidence to prove those violations. It
was recommended to the petitioners that they could present a report or complaint to the NEMA which could follow up with an environmental audit, which
14
15
16

ibid [263-264].
[2015] eKLR.
[2015] eKLR.

90

|

Handling Extractives Related Grievances in Kenya

if verified, could have mitigation measures taken. The Pasred and Parkire cases
illustrate that at times courts fail to uphold and safeguard the environmental
and land rights of local communities affected by development projects. They
also show the importance of bridging the gap between the judicial and nonjudicial mechanisms while dealing with extractives related grievances.

6.3 Role in Promoting ADR in the Extractives Sector- The Interface
Under the UNGPs, States are expected not to ‘erect barriers to prevent
legitimate cases from being brought before the Courts in situations where
judicial recourse is an essential part of accessing remedy or alternative sources
of effective remedy are unavailable.’17 One of the ways of promoting access to
remedy is through ADR, and the Constitution 2010 obligates the Judiciary to
encourage and promote the use of ADR and TDRMs. It is therefore critical
that the interface between the court and ADR processes is managed well to
ensure effective grievance management in the extractives sector. This mandate
requires courts to inter alia: uphold ADR clauses in extractives contracts; stay
legal proceeding if there is an ADR clause in a contract; refer matters to ADR and
other administrative bodies in appropriate cases; and ensure that ADR processes
comply with the effectiveness criteria of the UN ‘protect, respect and remedy’
framework for business and human rights.18 The effectiveness criteria require
non-judicial grievance mechanisms to be: legitimate, accessible, predictable,
equitable, transparent, rights-compatible, and continuous improvement.19

(a) Upholding ADR clauses in contracts
Where there are disputes arising out of contracts between the diverse
actors in the extractives sector, for instance, between government(s) and an
investor or the community and an investor, courts should strive to uphold the
chosen dispute resolution mechanisms where appropriate.

17
18

19

Commentary on Principle 26, UNGPs.
UN Working Group on Business and Human Rights, The UN Guiding Principles on Business and Human
Rights: An Introduction (UN 2011).
ibid.
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(b) Recognition of the complementary role of courts and ADR
There are grievances that are better handled through ADR instead of
litigation, and vice versa. For instance, courts are the most appropriate in
protecting human rights, as they can secure effective interim orders and other
reliefs that are not available within ADR processes. However, where courts
are inaccessible, slow, rigid, and expensive, ADR processes act as the main
forum for accessing effective remedies. Moreover, some of the grievances in
the extractives sector are complex, involve multiple actors, have long project
time frames, and entail scientific information,20 making ADR processes more
appropriate. Some of the matters pending before courts can as well be handled
through ADR. Courts are increasingly recognizing the complementary role
with ADR processes, which may require a court to either stay court proceedings
until the alternative remedy has been pursued or terminate those proceedings
and leave the parties to purse the alternative remedy.21

(c) Power to stay legal proceedings and refer matters to ADR processes
The power of Court to stay legal proceedings and refer matters to ADR
processes is recognised in law, and is an appropriate avenue for ensuring that
extractives grievances are handled through amicable, legitimate and effective
mechanisms. The ELC is required to stay proceedings where ADR is a condition precedent to any proceedings before the Court until such conditions are
fulfilled.22 Likewise, the Employment and Labour Relations Court can stay proceedings at any stage, if it is apparent that the dispute ought to have been referred for conciliation or mediation or arbitration.23 In addition, both the ELC
and the Employment and Labour Relations Court can adopt and implement,
on own motion or at the request of the parties, any other appropriate means
of dispute resolution, including internal methods, conciliation, mediation and
traditional dispute resolution mechanisms for a just and expeditious disposal
of matters.24
20

21
22
23
24

David Vermijs, ‘Overview of Company-Community Grievance Mechanisms’ in Emma Wilson and
Emma Blackmore (eds.) Dispute or Dialogue? Community perspectives on company-led grievance mechanisms (IIED 2013) 21-22.
James Kuria v Attorney General & 3 others [2018] eKLR.
Environment and Land Court Act No. 19 of 2011, s 20(2).
Employment and Labour Relations Court Act No. 20 of 2011, s 15(4).
Environment and Land Court Act No. 19 of 2011, s 20; Employment and Labour Relations Court Act No.
20 of 2011, s 15(1).
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The Civil Procedure Act also empowers Courts to refer matters to
mediation ‘on the request of the parties; where it deems it appropriate; or where
the law so requires.25 The mediation process is to be conducted in accordance
with the Court-Annexed Mediation Rules.26 The resulting mediation settlement
is enforceable as if it were a judgment of that Court,27 and no appeal can lie
against it.28
Similarly, a Court may refer a suit to any other method of dispute resolution where the parties agree or the Court considers the case suitable for such
referral.29 The dispute resolution procedure shall be conducted as agreed by the
parties or as ordered by the Court.30 A settlement arising from a suit referred to
any other ADR process is enforceable as a judgment of the Court,31 and no appeal can lie against such judgment.32
Another avenue for promoting ADR processes in the extractives sector is
through the power vested on Courts to enforce private mediation agreements.
Such agreements must be entered into with the assistance of qualified mediators;
be in writing and may be registered and enforced by the Court.33

(d) Court-annexed ADR model for extractives grievances
Currently, there is a framework for court-annexed mediation in the Family
and Commercial Divisions of the High Court. Establishing a similar courtannexed mediation framework for extractives grievances in all Courts could
provide an excellent platform for Courts to interface with ADR. Site-level
mechanisms could refer extractives related grievances to accredited mediators
who have requisite knowledge and expertise in the EI. Additionally, through
the Court-annexed mediation, Courts could screen cases and refer appropriate
ones to mediation.

25
26
27
28
29

30
31
32
33

Civil Procedure Act, Cap. 21, s 59B.
S59B (3), Civil Procedure Act, Cap. 21, s 59B (3).
Civil Procedure Act, Cap. 21, s 59B (4).
Civil Procedure Act, Cap. 21, s 59B (5).
Civil Procedure Act, Cap. 21, s 59(C) (1). See Muriuki Samson Murithi v Kirinyaga Dairy Farmers Co-op
Society Ltd & another [2017] eKLR. See also Order 46 Rule 20, Civil Procedure Rules 2010.
Civil Procedure Act, Cap. 21, s 59(C)(2).
Civil Procedure Act, Cap. 21, s 59(C)(3).
Civil Procedure Act, Cap. 21, s 59(C)(4).
Civil Procedure Act, Cap. 21, s 59D.
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(e) Establish a framework for recognition and adoption of decisions
made by TDRMs
The Civil Procedure Act states that a ‘suit may be referred to any other
method of dispute resolution where the parties agree or the Court considers
the case suitable for such referral’34 (emphasis added). In appropriate cases,
the exercise of this power can allow Courts to refer extractive grievances to
TDRMs, and the resulting decisions enforced as a court judgment. Community
grievances that require determination of deep rooted social, cultural and
religious issues, could be referred in the first instance to appropriate TDRMs,
before the technical issues are determined. However, TDRMs processes must
be in line with the Article 159(3) of the 2010 Constitution. The Employment
and Labour Relations Court has also sought to promote ADR and TDRMs in
the resolution of employment and labour issues. For instance, in Dancan Ouma
Ojenge v P.N. Mashru Limited, the Employment and Labour Relations Court
in Mombasa noted that although superstition played a great role in dispute
resolution especially in seeking and finding the truth, the use of TDRMs in that
case was not in line with Article 159(3) of the 2010 Constitution.

(f)

Strong independent Judiciary

A strong and independent Judiciary is key in promoting investor confidence
in a country. The UNGPs requires States to ‘be independent of economic or
political pressures from other State agents and from business actors, and
that the legitimate and peaceful activities of human rights defenders are not
obstructed.’35 Independence of the Judiciary is also key in promoting Kenya as
a regional hub for international arbitration. The prominence of international
arbitration in the resolution of extractives related grievances suggests that the
Judiciary must be pro-arbitration, if investors are to choose Kenya as the seat
for those arbitrations.

34
35

Civil Procedure Act Cap 21, s 59(c) (1).
Commentary on Principle 26, UNGPs.
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6.4 Conclusion
The chapter has shown that courts have a huge mandate in remedying
human rights violations in the extractives sector, in developing relevant
jurisprudence and in promoting ADR. It is therefore necessary that Courts
must be accessible, and be ready to provide effective remedies in line with
the Ruggie Framework. The chapter notes that there is an enabling legal and
institutional framework that can be utilised in promoting the use of ADR in the
extractives sector. For example, the court-annexed mediation framework shows
that courts are ready to refer appropriate cases to mediation and other ADR
processes. Therefore, establishing a similar court-annexed ADR framework
for extractives grievances in all Courts could provide an excellent platform for
Courts to interface with ADR.

CHAPTER 7

Policy Considerations

7.1 Introduction
The discussions in the foregoing chapters reveal that along the extractives
industry value chain, numerous grievances are bound to arise. Some of these
grievances are of a technical nature and require technical redress. There exists
a plethora of grievance handling mechanisms in Kenya, most of which are
not sector-specific, limiting their efficacy in remediating arising grievances.
Most importantly, the Guide establishes that ADR has not been adequately
harnessed, and there is need for interfacing most of the other grievance
handling mechanisms (including courts) with ADR.

7.2 Policy Considerations
Based on the foregoing, the Guide makes the following three policy
considerations:

7.2.1 Court-Annexed ADR and TDRMs
There is need to promote the use of ADR and TDRMs in the management
of extractives-related grievances. One model for encouraging the use of ADR is
through a court-annexed framework that facilitates referral of grievances from
courts to ADR and TDRMs in appropriate cases, and the reverse.

7.2.2 Independent Ombudsman for the Extractives Sector
There is need to consider the establishment of an independent ombudsman
in the extractives industry to independently investigate allegations of human
Policy Considerations
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rights violations and general business conduct of extractive companies to
enhance access to justice.

7.2.3 Specialised Tribunal for the Extractives Sector
Whereas the Energy Act 2019 has established the Energy and Petroleum
Tribunal, there is no tribunal with the mandate of handling technical grievances
arising in the mining sector. The Guide recommends either the establishment
of a specialised tribunal for all technical issues arising from the extractives
industry or alternatively a tribunal for the mining sector.
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